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No. 782. 
Epwarp NAtue vs. T. W. Batrp. 


‘On the trial of the exception of no cause of action, the Court can consider only the 

allegations of the petition, and the exhibits referred to, and made part thereof. 
‘No recovery can be had against the surety on a release bond, given for the release 
of sequestered property, on which the plaintiff claims a lien, where the judg- 
ment is a merely personal one against the principal on the bond. containing no 
recognition of the plaintiff’s lien or privilege on the property released, nor de- 
creoing a restoration of the property to the plaintiff. 


a from the Fourteenth Judicial District Court, parish of More- 
house. Parsons, J. 

Bussey & Morgan for plaintiff and appellant. 

Todd & Brigham for defendant and appellee. 

The opinion of the court was delivered by 

Marr, J. Nalle brought suit against his lessee, F. M. Grant, to re- 
«cover the rent of a plantation for two years. In the petition he claimed 
the lessor’s privilege on the crop and movables found on the premises, 
which he caused to be sequestered ; and he prayed for judgment, “ and 
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that his privilege and right of pledge be recognized, and that the prop- 
erty seized be sold to pay his debt.” 

Grant procured an order under which the property sequestered was 
released on his giving bond, with Baird as his surety, in favor of Nalle, 
in the amount fixed by the order of the judge, the condition of which is 
“if the said plaintiff shall faithfully present the said property, or its 
value, provided judgment should be rendered against him, then this 
bond to be null and void, otherwise to remain in full force and effect.” 

Nalle prosecuted his suit to judgment; which was rendered for the 
whole amount of the rent due, subject to certain credits, and which is 
entirely silent as to the privilege and right of pledge claimed in the 
petition. Execution issued on the judgment, the result of which was 
that the sheriff found no property, after demand made of Grant to 
point out the property sequestered, and to point out other property to 
satisfy the. writ. Thereupon this suit was brought against Baird, the 
surety in the release bond. 

Baird excepted that the petition discloses no cause of action; and 
that no liability has attached to him, for the reason that no cause of 
action could accrue against him as a judicial surety, until the necessary 
steps have been taken to enforce judgment against the principal, “ which 
has not been done in this case.” 

The Judge of the District Court maintained the first ground of ex- 
ception, and dismissed the suit, without passing upon the second ground: 
and plaintiff appealed. | 

On the trial of the exception the defendant offered in evidence, with- 
out objection, the record and proceedings in the original suit, Nalle vs. 
Grant ; but, on an exception that the petition discloses no cause of action, 
the Court can consider only the allegations of the petition, and the ex- 
hibits referred to and made part of the petition. The release bond is 
the only part of the record which is made part of the petition. The 
plaintiff states that he recovered judgment against Grant, that he caused 
Jieri facias to issue on that judgment: that demand was made of Grant 
to deliver the property that was sequestered, “and he failed and refused 
to deliver said property to the sheriff, and demand was then made upon 
him to point out other property * * * and that he failed to 
point out other property,, and plaintiff knowing of no other property, 
and the sheriff being unable to find property belonging to Grant * * 
the writ was returned nulla bona, and in no part satisfied.” 

The release bond is in no respect in conformity with the Code of 
Practice. Article 279 requires the bond to be given to the sheriff. This 
bond is in favor of the plaintiff. Article 280 prescribes the condition 
of the bond, that defendant shall not send away the movables seques- 
tered out of the jurisdiction of the court; that he shall not make an 
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improper use of them; “and that he will faithfully present them, after 
definitive judgment, in case he should be decreed to restore the same to 
the plaintiff.” . 

It is well settled that judicial bonds must be construed with ref- 
erence to the law or the order of the court under which they are given. 
Perhaps it might not be material, so far as the liability of the surety is 
concerned, that this bond was not given in favor of the sheriff, as the 
law requires ; and perhaps we might substitute, in the condition, the 
word defendant for plaintiff. But if we had the authority to change the 
condition in any respect, we should be compelled to add the clause, “in 
case he should be decreed to restore the same to the plaintiff.” 

The release bond takes the place of the property ; and the law in- 
tends and requires that the sheriff shall take the bond, upon his official 
responsibility. He must, at his peril, see that the sureties are good and 
solvent. He must return the bond into court, and assign it to the 
plaintiff, who is allowed twenty days within which to object to the suffi- 
ciency of the security ; and if it be found insufficient on such objection, 
the sheriff shall be liable as surety on the bond. C. P. 225, 226, 259, 279. 
It is the business and the duty of the sheriffs to conform to these re- 
quirements of the law; and their failure to do so might subject them to 
liability for the value of the property sequestered. 

If we take this bond as it is, the condition is absurd, and no recov- 
ery can be had upon it. If we reform it, we must make it conform to 
the requirements of article 280; and in that case the surety would be 
liable only in the event that the defendant should be decreed to restore 
the property to the plaintiff. It is not alleged, it must therefore be 
assumed that it is not true, that any such decree was rendered in the 
suit in which the bond was given. The judgment is purely in personam, 
against Grant, the lessee, for the rent due; and the lessor’s privilege 
and right of pledge are wholly ignored. 

And here a distinction must be observed. A lessor might sue his 
tenant for the rent, and fail to sequester or to seize provisionally the 
property subject to his privilege and right of pledge, or to pray for a 
recognition of his rights. This would not impair his right to seize the 
property, and to subject it, if still on the leased premises, as effectually 
as if he had sequestered or seized provisionally in limine. But where 
the plaintiff in a suit demands the recognition of his privilege and right 
of pledge, and allows judgment to be rendered for the debt only, without 
mention of the accessory rights demanded, the judgment is conclusive 
against these rights. 

Now, thesurety in a release bond is entitled by law to full subroga- 
tion to the rights of the plaintiff ; and if the plaintiff allows a judgment 

to be rendered by which his rights and privileges-on the property are 
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lost, this of itself would discharge the surety to the extent of the value 
of the property. See Hill vs. Bourcier & Pond, 29 An. 841. 

We thiok the petition fails to disclose a cause of action against 
Baird, the surety, because it fails to allege that the defendant was decreed 
to restofe the property to the plaintiff. Where the suit is to enforce a 
privilege and right of pledge, the usual formula is to decree in favor 
of plaintiff the debt demanded, with lien and privilege, and in cases of 
rent, with lessor’s right of pledge on the property sequestered or pro- 
visionally seized. This would be a decree, in effect, requiring the de- 
fendant. to restore the property in order that it might be subjected to 
plaintiffs rights. If the plaintiff were the owner of the property, the 
decree would declare him to be the owner, and decree that it be re- 
stored to him; but without a decree which, in effect, condemns the de- 
fendant to restore the property, the surety in the release bond is not 
legally liable. 

The judgment appealed from is in accordance with our views of the 
law ; andit is, therefore, affirmed with costs. 








No. 803. 
Ep. J. Forstatt & Sons vs. Boarp oF LIQUIDATION, THE STATE INTERVENOR. 


As to the bona fide holders of the bonds issued by the State in the year 1828 in aid of 
the Consolidated Association of the Planters of Louisiana, the State is the prin- 
cipal and sole obligor on those bonds, and such bonds are entitled to be received — 
by the Board of Liquidation in exchange for the new consolidated bonds of the 
State. 


= from the Third District Court, parish of Orleans. Monroe, 
J. 


Breaux, Fenner & Hail for plaintiffs and appellees. 

H.N. Ogden, Attorney General, for respondents, intervenors, and 
appellants. 

The opinion of the court was delivered by 

Eaan, J. This is a proceeding by mandamus to compel the funding 
of certain bonds of the State of Louisiana, issued in aid of the Consoli- 
dated Association of the Planters of Louisiana, under article number 19 
of 1828, and of certain interest coupons, amounting at the time of the 
application to $79,927 50. These bonds and coupons are of the same 
class and series with those in the case of Lesassier and Binder vs. the 
Board of Liquidation, decided by us in March last, and not yet reported. 
In obedience to the view taken by this court in that case, the Board was 
proceeding to fund the bonds, etc., in question in this case, and had 
actually taken all the preliminary steps for that purpose when they 
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stopped, as we are informed, in consequence of their interpretation of a 
dictum and the opinion of the majority of the court in the case of the 
N. O. Pacific Railway Company vs. Francis T. Nicholls, Governor, et al., 
recently decided by us in New Orleans. We do not, however, consider 
this important under the view we have taken of the present case oth- 
erwise. In the Lesassier and Binder case we copied.one of the bonds in 
the opinion, and it is unnecessary now to do so again. By reference to 
that case and to the act under which they were issued it will appear that 
the bonds in question are the absolute and unconditional promises of 
the State of Louisiana to pay the same, and that the State is the sole obli- 
gor in the bonds. They are signed by the Governor, Derbigny, and 
countersigned by the Treasurer, Gardere, on behalf of the State, in 
accordance with the terms of the act under which they were issued, and 
by no one else; and, as was said in the Lesassier and Binder case, what- 
ever may be the relation between the State and the association as 
between themselves, by no possible interpretation can the State be con- 
sidered any thing less or other than the principal, and indeed the sole 
obligor upon the bonds, as to the holders thereof. The fact that the 
act made them transferable by the indorsement of the president and 
cashier of the association no more modified or changed the obligation 
of the State than if they had been drawn payable to bearer, or had been 
the obligations of any individual or private person. Indeed, it is con- 
tended, and it appears with great show of reason, that the indorsement 
under the act by those officers for the mere purpose of transfer of title 
created no obligation on the part of the association, as appears to have 
been expressly decided by the Supreme Court of the United States in 
two similar cases quoted in the brief of relators’ counsel, to wit: Cur- 
ran vs. Arkansas, 15 Howard, 317; and Chamberlain vs. St. Paul, 2 Otto, 
300. 

If the association is bound, it would seem to be not upon the bonds 
in question, but by virtue of a newand independent contract or obligation, 
assumed by it in favor of the holders, by way of guaranty of their pay- 
ment, in order to give them greater currency and credit, no doubt, and 
which was not only assumed subsequent to the execution of the bonds 
by the State, but formed no part of this obligation, as will be seen 
by reference to the opinion in the Lesassier and Binder case, into which 
it also is copied. There is here no obligation by which the State binds 
herself for another already bound to satisfy the obligation in case that 
other does not. These are no accessory but original and principal obli- 
gations, not payable contingently, but absolutely and at all events. They 
are unquestioned and unquestionably debts of the State of Louisiana, 
possessing all the requisites and characteristics, as we held in the 
Lesassier and Binder case, which entitled them to be exchanged for con- 
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solidated bonds, under the provisions of the funding bill and its amend- 
ment. No distinction is made against them by the broad and general 
terms either of the act or of the constitutional amendment. By the 
third section of the original funding act it is provided that upon appli- 
cation by the holders new consolidated bonds “shall be exchanged by 
the Board of Liquidation for ail valid outstanding bonds of the State.’’ 
Those now under consideration are both valid and outstanding. The 
fact that they were at one time classed by the Auditor in his report as 
contingent liabilities of the State could not and does not change their 
form or obligation. Neither does the amount of issues of consolidated 
bonds provided for in the funding bill, of which it need only be remarked 
thgt if found insufficient that is a matter under legislative control, and, 
at all events, no such ground of defense is set up in the present case, 
So far as appears, and we are informed by the Auditor’s report and this 
record there is no cbstacle on this score to the funding of the relators’ 
bonds and coupons. It has been argued with great earnestness that there 
are very marked distinctions between the bonds issued to the Consoli- 
dated Association and those issued to or on account of the Citizens’ 
Bank—a matter we are not called on to determine in this case, however. 

The judgment below made the mandamus peremptory. It was cor- 
rect, and is affirmed. 


DISSENTING OPINION. 


Spencer, J. For the reasons stated in the case of “The State ex 
rel. N. O. Pacific Railroad Company vs. F. T. Nicholls, et al.,” I dissent 
from the decree in this case. > 


In my opinion it is matter of no moment whether the bonds issued 
to the Planters’ Association were or not absolute liabilities of the State, 
or merely “contingent ” and conditional. It is clear to me from the pro- 
ceedings of the Legislature in adopting the funding bill and in proposing 
the amendments of the Constitution relative thereto, that the Citizens’ 
Bank bonds and the Planters’ Association bonds were excepted and 
excluded from the funding scheme. The report of the Auditor, referred 
to in the Pacific Railroad case, classing these Planters’ Association bonds 
as “contingent” liabilities, does not, of course, make them “ contingent,” 
and in that decision we refer to them as “contingent” simply as a con- 
venient mode of designating those bonds which were excluded from the 
proposed funding process, and because under that appellation they fig- 
ured on the Auditor’s report, which served and was adopted as the basis 
of the funding bill and the accompanying amendments. I hold that 
these bonds can not be funded because the Legislature did not intend to 
embrace them in the scheme, and not because they are or not in fact 
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“contingent” debts of the State. This question was not raised or 
brought to our notice in the Lesassier and Binder case, and in that case 
we simply decided that these bonds were absolute valid debts of the 
State, and I still think they are; but for the reasons stated they are not 
fundable. 


ManninG, C. J. I concur in the dissent of Mr. Justice SpENcER. 








/ 


No. 772. 


THe State vs. THomas Ross. » 


Where the regular venire has been exhausted without completing the jury, it is the 
duty of the judge, if the accused shall so request, to order the sheriff to call the 
absent members of the regular panel at the courthouse door before the sum- 
moning of talesmen to complete the jury. 


PPEAL from the Fourteenth Judicial District Court, parish of 

Ouachita. Parsons, J. 

W. N. Potis, District Attorney, for plaintiff and appellee. 

David Todd and Robert Ray for defendant and appellant. 

The opinion of the court was delivered by 

Spencer, J. Defendant, having been indicted and convicted of mur- 
der, without capital punishment, appeals and has assigned various 
grounds of reversal. It will be necessary to notice but one of them. 

It appears by bill of exceptions that in impaneling the jury there 
were a number of the regular venire who failed to answer to their names 
when called by the sheriff at his desk inside the courthouse ; that with- 
out completing the jury the panel was exhausted, and, thereupon, the 
court ordered the sheriff to summon talesmen to complete it. The 
defendant requested, thereupon, that the court order the sheriff to call 
the absent regular jurors at the courthouse door, and objected to tales- 
men being summoned until that was done. The court overruled the 
objection and refused the request, stating as a reason that he had 
announced previously that jurors would be called at the bar, and not at 
the door, and must be present in the court-room. 

We think the judge should have ordered the absent jurors to 
- be called at the door of the courthouse, if required by the accused. He 
had the legal right to be tried by a jury from the regular panel, if it 
could be procured without unnecessary delay. Talesmen are only to be 
taken in the event this can not be conveniently done. We think it was a 
reasonable request, one easily and speedily complied with, occasioning , 
no delay in the cause, and in nowise prejudicing the rights of the State. 

It is a customary and usual practice to repeat the call at the door of 
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the courthouse, and one which should not be refused if required by the 
accused, in order to verify the absence of the jurors. It is easy to see 
that an impartial trial is more likely to be had by a jury taken from the 
regular panel by lot than by talesmen selected by the sheriff. In so 
grave a case as this we are not disposed to sanction the non-observ- 
ance of any of the usual forms tending to secure a fair trial. The judge 
might very well notify and require jurors to remain in the building, and 
punish them for disobedience; but the fact that he had so notified them 
should not deprive the accused of having so reasonable a verification of 
their absence as that asked in this case. 

It is therefore ordered and decreed that the verdict and sentence 
appealed from be set aside, and that this case be remanded for new 
trial, and to be proceeded with according to law. 








No. 773. 
Tue State vs. Lov. Outs. 


It is not necessary that the accused, who is being tried for a felony, should be pres- 
ent in court, whenever any step, no matter how insignificant, is taken in the 
case. 

Oral observations addressed by the judge to the jury after the reading of his writ- 
ten charge to them, and which are not alleged to contain any error, will not 
furnish ground for a bill of exception when not objected to at the time they were 
delivered. 

In a prosecution for forging a certain instrument evidence is admissible to show 
that the accused was in possession of the instrument on the day of its date, and 
that she presented it in payment of goods purchased by her. 

Forging an order for merchandise is a crime under the law of this State, and pun- 
ishable as such. Revised Statutes, sec. 833. 


A PPEAL from the Fourteenth Judicial District Court, parish of 

Ouachita. Parsons, J. ? 

W. N. Potts, District Attorney, for the State. 

Robert Ray for defendant and appellant. 

The opinion of the court was delivered by 

Mannine, C.J. The defendant was convicted of forgery, and sen- 
tenced to imprisonment at hard labour for two years. She assigns for 
error, that the minutes of the court shew that the case was set for trial 
Dec. 15, 1877, and do not shew that the accused was present in the court 
room at that time—that the minutes shew the case was on that day con- 
tinued without her being present—that the minutes shew a motion for a 
_ new trial was made May 2, 1878, and do not shew her presence then— 
that the minutes shew the motion for a new trial was overruled May 13 
and do not shew that she was present. This assignment states that it is 
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based on Christian’s case, 30 Annual, 367, the syllabus of which is, that 
when the record of a criminal cause fails to shew that the accused was 
present at any time from the moment of his arraignment to his sentence, 
the judgment and verdict will be annulled. 

Let us see if the record of this cause fails to shew the presence 
of the accused, and when. The minutes of May 21, 1877 shew that the 
accused was brought into court, was arraigned, and pleaded not guilty. 
The minutes of May 1, 1878 shew that she was brought into court, the 
jury impanelled, the case tried, and verdict rendered. The minutes of 
May 13 shew that she was present when the new trial was moved, and 
the arrest of judgment prayed. “Now comes the defendant in open 
court &c” is the opening sentence of the motion in arrest. The minutes 
of May 17 shew she was in court when that motion was tried and over- 
ruled, and she was sentenced, and her appeal was taken. The record, 
instead of failing to shew that the accused was present at any time be- 
tween arraignment and sentence, shews affirmatively that she was in 
court at every stage of the trial when her presence was needful. In the 
old English cases, which were very strictly followed in the early juris- 
prudence of America, it was rigorously held that the prisoner must be 
personally present in court whenever any step was taken in his cause, if 
the prosecution was for a felony. The early American courts, in adher- 
ing blindly and tenaciously to this rule, lost sight of the reason upon 
which it was founded. 

Formerly, a person accused of crime in England was not permit- 
ted to have counsel. The barbarous instincts of that people had disap- 
peared under the humanizing influences of a later civilization long before 
this cruel prohibition was expunged. Practically it had been ignored. 
At first, the English judges modified the rigour of the rule by watching 
over the safety of the prisoner themselves, and later, they disregarded 
the prohibition and allowed counsel, but the Parliament waited until 
long after the present century had begun, and until the American courts 
had swung round to the opposite idea, and assigned counsel to prisoners 
when they had none, before the prohibition was formally removed. As 
no counsel was allowed in that country in those days to represent a pris- 
oner, and protect him, and he could only defend himself, the courts then 
held that he must be in court whenever any step was taken in his cause, 
however insignificant or unimportant. It is still universally required 
that he must be present when the verdict in a case of felony is received. 
State vs. Ford, 30 Annual, 311. 

There were two bills of exception taken, the first to the alleged omis- 
sion of the judge to reduce his charge to writing when requested by the 
prisoner’s counsel. The judge did write his charge, but it appears after 
delivering it, he added some oral observations, to which no objection was. 
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made at the time. It is not objected now that the additional oral obser- 
vations contained any error. The judge complied with the demand, and 
if there were any objection to his saying any thing to the jury beyond 
what he had written, it should have been made then. 

The second bill is to the reception of the testimony touching the 
uttering or publishing the forged order, because it was not responsive to 
the charge. Forgery is quite distinct from the offence of uttering a forged 
‘paper, and while the latter is necessarily an act*publicly done, the former 
is secretly performed. The proof of the latter is rarely to be obtained 
except circumstantially. The testimony admitted on this trial was as to 
the possession by the accused of the forged order on the day of its date, 
and its presentation to pay an account for goods which she had bought, 
and which she was told she could not take away without such an order 
as was subsequently forged and presented. The proof was a link in the 
chain of evidence necessary to establish the commission of the crime 
charged, and was admissible on that ground. 

The prisoner also moved in arrest of judgment, that there is no law 
in this State against forging an order for merchandise. The reading of 
Rev. Stats, sec. 833 will dispel that delusion. 

The judgment of the lower court is affirmed. 





Moore & CoLeman vs. Mary F. Rusa. 


A married woman duly authorized but not coerced by her husband, who executes 
a mortgage on her property to secure the payment of her own debt, is bound by 
the mortgage. 

Parol evidence is admissible to prove that a written contract was signed under the 
influence of force or violence. 

A married woman is not estopped from disproving the averments of an authentic 
act executed by her, and which she alleges she was forced to sign. 


PPEAL from the Fourteenth Judicial District Court, parish of Rich- 

land. Parsons, J. 

W. W. Farmer and Cobb & Gunby for plaintiffs and appellants. 

Potts & Hudson and Wells & Williams for defendants and appellee. 

The opinion of the court was delivered by 

Mannina, C. J. The defendant is a married woman, separated in 
property from her husband. The judgment of separation was rendered 
at her instance in 1873, upon her suit for the recovery of her paraphernal 
claim. Her husband was at that time a member of the commercial 
firm of Balfour & Co., at Rayville. In part ‘satisfaction of his wife’s 
judgment, rendered on May 8th. he conveyed to her on the 9th. all of 
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his property; viz an undivided interest in certain lots of ground and 
improvements in the village where they lived, and also his share and 
interest in the mercantile firm of Balfour & Co. Thereupon Mrs. Rush 
became a partner in that firm, and her husband went into bankruptcy. 

Britton, Moore, and Coleman were the New-Orleans factors and cor- 
respondents of Balfour & Co. By March 1876, the Rayville firm had 
become indebted to the New-Orleans firm in the sum of $4,841 00, 
and suit was instituted forits recovery. Pending that suit a compromise 
was made, by which Balfour paid or satisfactorily settled with the plain- 
tiffs therein for his part of the debt, and Mrs. Rush gave her two notes 
for her part of it, and executed a mortgage to secure them, and also 
pledged other notes of other parties, owned by her as collateral. Her 
notes, thus given, did not mature until nearly one and two years after 
their date. 

These notes were not paid, and the present plaintiffs, now holding 
them under a transfer from their former firm (Britton having retired), 
bring this suit to obtain judgment for the amount of the notes, and a 
foreclosure of the mortgage, and a sale of the pledged notes. The de- 
fendant resists their demand upon the grounds that the notes were given 
for the husband’s debt, and that she signed them, and the mortgage, 
under marital coercion. 

There is no testimony whatever in support of the first ground. On 
the contrary, the proof is complete that the debt was the wife’s, con- 
tracted in her capacity as a public merchant. 

The testimony relative to the second ground is conflicting, but we 
have no difficulty in extracting the truth from it. Nicholas D, Coleman,. 
one of the plaintiffs, as a witness states that, being in Rayville the month 
following the institution of the first suit, he was requested by the hus- 
band of the defendant to compromise that litigation, and that he was. 
averse from taking that course, but finally yielded to his entreaties. Dr. 
Rush was acting as the agent of his wife, and was representing her in 
her commercial affairs. By the compromise resulting from that nego- 
tiation, the wife obtained two years time for the larger part of her debt, 
and the plaintiffs obtained the security of a mortgage. Mr. Coleman was 
present when the mortgage was executed. Mrs. Rush had recently been 
confined, and the signatures were made in her bed-chamber, she being: 
still lying-in. She sat up in her bed, while Mr. Coleman handed her a. 
book upon which to place the paper, and a pen with which she wrote 
her name. She said to him that the arrangement met her entire ap- 
proval, and would enable her to pay the debt without detriment to her 
property, and after the signing was completed she added that she ha@ 
simply performed her duty in securing his firm against loss. 

The defendant’s witnesses were herself, her sister, her nephew, and 
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a coloured woman, her nurse. They narrate the incidents of a scene that 
preceded the execution of the mortgage and notes, when the husband is 
represented as inquiring whether Mrs. Rush intended to sign the papers, 
which she vehemently declared her determination not to do, giving vent 
to imprecations in attestation of her firm resolve. Her obstinacy was 
subdued only when her husband threatened he would go off, and take 
the two eldest children with him, if she did not sign. Maternal tender- 
ness was victorious over the instinct of property preservation. These 
witnesses represent the notary as reading the act of-mortgage in her 
presence with great rapidity of utterance, and impart some accessorial 
ornamentation to the scene. Mrs. Rush was so feeble that she could not 
raise her body so as to sit upright on the bed. Mr. Coleman raised her 
body, and supported it with his own, or with his arms, and guided her 
hand while the signature was traced. She had heen daily visited by her 
physician, who had alleviated her pains by copious opiates, and she was . 
thus mentally and physically incapacitated for transacting business in- 
telligently. 

Mr. Coleman, the notary, and the physician emphatically contradict 
this story. The notary was careful to read the mortgage audibly and 
distinctly in Mrs. Rush’s hearing. Her husband suggested to him to dis- 
pense with the reading, but he would not. “Iwas on my guard, he says, 
and was careful to read it clearly and distinctly, for I expected that they 
would try to take some advantage of it.” Mrs. Rush did not object to 
any part of it, or express any unwillingness to sign it. She signed with- 
out help from any one, except that Mr. Coleman dipped the pen in the 
ink and handed it to her, after having given her a book on which to 
write. 

The physician says she was delivered on the 21st of March, and he 
made his last visit to her un the 24th. She says her child was born on 
this last day. He can not state positively, but he thinks he did prescribe 
opiates, but not an unusual quantity of them. 

Mr. Coleman says he did not touch her person. She sat upright 
without assistance, wrote her signature, and manifested no symptom of 
disapprobation in his presence, but on the contrary thanked him for the 
consideration he had shewn her. On parting he shook hands with her. 
There is nothing to shew that Mr. Coleman was aware, or suspected, that 
the husband had used any influence over his wife to induce her to sign, 
nor is it important that knowledge of it should be brought home to him. 
If the fact of threats or violence were established, it would matter little 
whether he knew it or not. A contract produced by either of these 
causes is void, although the party to be benefitted by it, was not the 
author of them, or was ignorant of them. Civil Code, art. 1846 new no. 
1852. But if the contract has been approved after the violence or dan- 
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ger has ceased, the previous threats will not invalidate it, and there are 
other instances mentioned in the Code, wherein such threats will not 
affect it. arts. 1849, 1852. new nos. 1855, 1858. 

The testimony however satisfies us that the husband’s threats, if he 
used the expressions attributed to him by the wife and her witnesses, 
were either empty menaces, not to be performed, and were so under- 
stood by his wife, or that what he did say was totally different from those 
expressions. Other witnesses say he told her if she did not sign the 
mortgage, her property would be taken away from her, because the 
plaintiffs would press their suit (the first one) to a judgment, and then an 
execution would sweep it all. Feminine imagination, that can distort 
the polite act of a gentleman handing a pen to a lady, into mounting on 
the bed and using his own body as a support to hers while she wrote, is 
quite capable of misunderstanding words spoken with such surroundings. 
Even if the credibility of the witnesses were equal, those of the plaintiff 
are supported by circumstances—are in accord with the probabilities, 
and therefore are entitled to the preponderance. 

Three years before the first suit of the plaintiffs, Mrs. Rush had be- 
come satisfied that her husband’s affairs were so deranged that prudence 
required her to assert her paraphernal rights. Even at that early date, 
she evinced her independence of marital constraint by instituting a suit 
against him for $4,740, and alleged that his debts to others were so 
large, that promptitude of action was necessary, and she prayed and 
obtained a judgment for all that she asked. No sooner was this judg- 
ment rendered, than she surpassed the ‘celerity with which the law 
works through the medium of a jfieri facias, and displayed such a mas- 
tery over her debtor that she extorted from him a conveyance of all 
that he had to satisfy only a part of her judgment, while he took refuge 
from the pursuit of less vigilant and less determined creditors under the 
shelter of a discharge in bankruptcy. It is not credible that a woman, 
who can thus bend to her will a recalcitrant debtor, would on the very 
next occasion, when the safety of her property was involved, have be- 
come so complaisant as to yield to his entreaties or his threats that 
which she had wrested from his improvident hands. 

Nor is it more credible that a man, who had flaunted his certificate 
of bankruptcy in the face of impotent creditors, and who is cognisant of 
and authorizes his wife to make the defence she does present in these 
pleadings, would have been so sternly and strongly impelled by the im- 
pulses of honesty as to endeavour, or to desire, to compel his wife to do 
what a proper regard for her own obligations should have prompted her 
to do of her own volition. 

There is no pretence that the debt was not, and is not, owing to the 
plaintiffs. The allegation that it was the husband’s, and did not enure 
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to the wife’s benefit, is seemingly abandoned, and at any rate is dis- 
proved. She was in fact solidarily bound for the whole of the original 
claim, but Balfour paid a part—paid all that he ought to have paid, since 
in a settlement of the partnership, it was ascertained that Mrs. Rush, by 
paying that part of the debt which the notes now in suit represent, was 
paying also what she owed her partner. Nor is there any resulting in- 
jury to her from the execution of the mortgage, and the notes which 
it secures. Her debt was not increased. The time and terms of pay- 
ment were made less onerous. The petition is wholly wanting in any 
allegation even of injury of any kind. She does not pretend in her 
pleadings that she has been damaged by the act which she seeks to 
annul. In her testimony, she says her credit was affected by the mort- 
gage, and her ability to obtain supplies was lessened. In other words, 
that she obtained the dismissal of a suit wherein a judgment for this 
debt was imminent, which would have been followed by an execution to 
enforce its payment, and she injured her credit by substituting to this 
perilous situation, one in which she obtained one and two years’ time, 
and assured the possession of her property, and the consequent ability 
to work it during that time. 

The only bill of excep.ions that need be noticed is that of the plain- 
tiffs to the admission of the testimony of the defendant, and other wit- 
nesses, on the matter of violence or threats, on the ground that the 
averments of an authentic instrument could not be varied or contra- 
dicted by parol, and that the signatary of such writing is estopped in 
law and equity from denying or attempting to repudiate the transaction 
or compromise which is set forth in the writing. 

The objections to the testimony were properly overruled. Where a 
married woman had expressly declared in a mortgage that the advances, 
secured in it, enured to her benefit, it was held that she was not estop- 
ped from shewing the contrary, and thus relieving herself from liability. 
Patterson v. Frazer, 5 Annual, 586. 4 fortiori must evidence of threats 
or violence, as the moving causes of her execution of the mortgage, be 
admitted, since their due proof would wholly invalidate the act. 

The lower court sustained the defence of coercion, and rendered 
judgment against the plaintiffs. There is manifest error, and we must 
reverse it. 

It is ordered, adjudged, and decreed that the judgment of the lower 
court is avoided and reversed, and that the plaintiffs have and recover 
of the defendant Mary F. Rush the sum of thirteen hundred and sixty 
four 87-100 dollars with eight per centum per annum interest thereon 
from February 16, 1877, and the further sum of two thousand one hun- 
dred and forty four 27-100 dollars with the same rate of interest thereon 
from February 16, 1878, and the additional sum of ten per centum upon 
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the aggregate of these two sums and interest, as attorneyg fees, and the 
costs of both courts including six dollars us cost of copies. It is further 
ordered and decreed that the mortgage claimed by the plaintiffs is rec- 
ognized upon the property described therein as operating thereon from 
its date, and is ordered to be executed, and that the notes, called the 
Barfield notes, pledged for the security of the payment of the notes of 
defendant, be also sold to pay this judgment. 

Rehearing refused. 


















No. 777. 


. THe State vs. IsHMaEL WILLIAMS. 





























Where in a criminal case, in which the defendant has waived a jury, the sentence 
pronounced onthe defendant is not responsive to the decree signed by the judge, 
the judgment will be set aside and the case remanded. 

The parish judge has authority to sentence the accused to imprisonment in the 

Penitentiary in criminal cases wherein the defendant has waived trial by jury. 


— from the Parish Court of Terrebonne. Sidney, J. 


Lucius F. Luthon for the State, 

Van. P. Winder for defendant. 

The opinion of the court was delivered by 

DeBuanc, J. The information filed against the accused charges 

“that Ishmael Williams, late of the parish of Terrebonne, on the 26th 
of May, 1878, did—with a dangerous weapon—to wit: a pistol, and with 
intent to kill, inflict a wound less than mayhem, etc.” 
The offence thus charged is that defined by section 794 of the Revised 
ve Statutes, and is punishable by imprisonment, with or without hard labor, 
4 not exceeding two years, nor less than six months, and by fine not exceed- 
ing one thousand dollars. 

The accused waived the privilege of being tried by a jury, and, 
according to a statement which appears in the record, was found guilty 
as charged, and that is of having, with a dangerous weapon and with 
intent to kill, inflicted a wound less than mayhem. In the decree signed 
by the parish judge, he declares the prisoner guilty of the crime of 
wounding less than mayhem, and, nevertheless, condemned him to im- 
prisonment at hard labor for the space of one year and to pay a fine of 
five cents. ; 

The offence mentioned in that decree, which can be but that of 
wounding short of maiming, and without the intent to kill, is punishable 
by fine or imprisonment, or both, at the discretion of the Court, and— 





MONROE, JULY, 1878. 


State vs. Williams. 


















under the restrictions imposed upon its discretion, the Court had no 
power to condemn the accused to hard labor in the penitentiary. 

Revised Statutes, sections 796, 982. 

The sentence pronounced on the prisoner is responsive to the 
charge laid in the informaticn, but not to the decree signed by the par- 
ish judge, and—for that reason alone—is not sanctioned by law. 

We consider it proper to say that the ground urged by defendant, 
“that the parish Court has no authority to sentence an accused to imprison- d 
ment in the penitentiary,” is not tenable. In criminal matters, when the 
prisoner waives trial by jury, the authority of that Court to pass such 
a sentence is incontestible. 

Constitution of 1868, art. 87, 23 A. 609. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from is annulled, avoided and reversed, and this case remanded 
to the lower Court to be proceeded with according to law. 
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The defendant in injunction is authorized to compel the plaintiff to prove the truth 
of the facts alleged by him, in asummary manner. It isnot needful for the suit 
to be at issue, or fixed for trial, or called, before the rule on the plaintiff to 
prove his alleged facts can be tried. 

When a debtor enjoinsthe execution of'a judgment for any of the causes mentioned 
in article 739 of the Code of Practice, he is not permitted, on the summary trial 
of the rule on him, to prove the facts alleged by him, to introduce evidence of 
any thing but the particular cause in article 739 on which he has hased his 
injunction. 

No copy of the petition for the order of seizure and sale need be served on the debtor, 
but only the notice of the order. 

The judge may grant an order of seizure and sale on a note which is prescribed on 
its face. i 

Damages will not be granted on the dissolution of an injunction when it is not cer- 
tain that the plaintiff wilfully used the writ for delay, or merely to harass the 

creditor. 


PPEAL from the Fourteenth Judicial District Court, parish of 
Ouachita. Parsons, J. ; 

Cobb & Gunby for plaintiff and appellant. 

R. W. & R. Richardson for defendants and appellees. 

The opinion of the court was delivered by 

ManninG, C.J. The executors of J. P. Crosley obtained an order of 
seizure and sale of certain property of the plaintiff, for the payment of 
his note for over four thousand dollars, and upon service being made of 
the usual notice, he arrested farther proceedings by this injunctionr, 
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which was granted without bond. The allegations are that a boy of 
about fifteen years, the son of the sheriff, delivered to the plaintiff a 
paper purporting to be a copy of the order of seizure and sale, and 
notice, but that such service is illegal, not having been made by a person 
qualified to act as a deputy of the sheriff ;—that no copy of the petition 
of the executors has been served on him, and that the note, upon which 
the order issued, is prescribed. 

At the ensuing term of court, the defendants in injunction moved 
and obtained a rule upon the plaintiff to prove in a summary man- 
ner the truth of the facts alleged in his petition of injunction, and 
the rule was made returnable two days thereafter. Whereupon the 
plaintiff excepted to this rule, and the order of court thereon, for four 
reasons ;—1. that the proceeding by rule was not authorized by law; 2, 
the delay for answering should have been ten days; 3, that the rule 
is so vague and indefinite that the plaintiff can not answer it intelligibly; 
4, that the suit is not at issue, and has not been fixed for trial, nor 
reached in the call of the docket. 

The law expressly authorizes a party injoined to compel the party 
injoining to prove the truth of the facts alleged by him, in a summary 
manner. Code of Practice, art. 741. No delay is specified for the party 
injoined in such rule. The trial must be summary. The rule is not 
vague. The language used is the same as that of the Code. It was not 
needful for the suit to be at issue, nor to have been fixed for trial, 
nor called. It would defeat the purposes of the rule, if instead of try- 
ing it in a summary manner, its trial‘should be deferred until the suit 
was at issue, or should be reached in its regular order on the docket. 
The plaintiff was correctly compelled to try the preliminary issue on 
the rule summarily. 

It is also objected that the trial thus ordered was a violation of the 
rules of the court, because it was had during the ‘motion hour.’ That 
was the proper time, according to those rules, to try the summary pro- 
ceeding. 

The plaintiff, having been thus compelled to prove summarily the 
truth of the facts alleged by him, offered evidence to shew that his alle- 
gation touching the minority of the person who made the service on him 
was true. The defendants objected on the ground that when a debtor 
arrests a sale for any of the causes mentioned in art. 739 of the Code of 
Practice, (and this sale was arrested for the 8th. reason in that article, 
viz prescription) the debtor must, on the summary trial of such a rule 
as this, be confined to the proof of the particular cause, or causes, in 
that article, upon which he has based his proceedings in arrest. This 
objection is good. The purpose of these articles of the Code of Practice 
is, first to enable the debtor to arrest a sale of his property for certain 
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specified reasons, and to afford him the most complete facility to do 
that, directs the judge not to require any surety from him. art. 740. 
And the second purpose is to enable the creditor, who has been met in 
the execution of his process by these eight objections, or any of them, 
to avoid farther delay by compelling the debtor to prove them, and 
he can prove nothing else. 

The second ground of injunction is, that no copy of the petition for 
the order of seizure and sale was served on the debtor. A copy of 
a petition is served when a citation to answer it is served. They go’ 
together. No citation is necessary in executory process, but only the 
notice of the order to the debtor. Dupuy v. Bemiss, 2 Annual, 509, 
Broughton v. King, Ibid. 569. Neither is service of a copy of the peti- 
tion necessary. 

The third ground is prescription, and upon this the ruling of the 
lower court is not in accordance with the early authorities. A question 
of prime importance is here presented, Can a judge grant an order 
of seizure and sale upon a note which is prescribed on its face? 

In Union Bank v. Dosson, 7 Annual, 548 an order upon such a note 
was held to have been improperly granted. The court said, “as the 
obligation is prima facie prescribed, there must be authentic evidence of 
the interruption of prescription before the party can proceed via execu- 
tiva,” and this is mentioned approvingly in Fowler v. Beatty, 10 Annual, 
275. The later practice has been to grant the order, leaving to the 
debtor to interpose the plea of prescription. We shall consider the 
right to issue the order in such a case as an original proposition. 

The rule of the Code is, that courts can not supply the plea of pre- 
scription. art. 3426 new no. 3463. Non constat that every person, who 
can avail himself of it, will use it. It is a weapon that the courts can 
not furnish. It is rather a shield that the litigant must hold up for his 
own protection. When a judge refuses an order of seizure and sale 
upon a paraphed note, and a corresponding authentic act of mortgage, 
for the reason that five years have elapsed since the maturity of the 
note, by the terms of that refusal, he interposes the plea of prescription, 
for if the plea is never interposed, the note will always be collectable. 
If therefore it is beyond the judge’s power to supply the plea, the order 
must be granted if the authentic evidence before him conforms to the 
requirements of the Code of Practice. 

This case practically illustrates the propriety of this ruling, and the 
complete protection it affords to the debtor. He can oppose the plea to 
the creditor’s demand by an injunction suspending the sale, (art. 738) 
and that all hindrance to his exercise of this right may be removed, he 
is dispensed from giving bond. The plaintiff has thus obtained his 
injunction, but when he claimed on the trial of this rule that the note 
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was prescribed, the defendant proved by an endorsement, upon it that 
‘tthe debtor had waived prescription nine days before the full term of 
five years from its maturity. It was not prescribed therefore when the 
order was granted for executory process to issue, and the judge properly 
made the order. The fact that our law has expressly mentioned pre- 
scription as one of the eight causes for which the debtor can arrest the 
process by injunction without bond, shews that its intention was to leave 
to him the use of that plea, and not to allow the judge to interpose it. 
We are asked to inflict damages upon the plaintiff in injunction for 
aan abuse of the writ. It is not certain—it is not even probable—that he 
knowingly and wilfully used the writ for delay, or merely to harass the 
«creditor. On the contrary the unsettled jurisprudence upon this par- 
ticular question left him in doubt whether he was not pursuing the 
course which might receive the ultimate approbation of the court of the 


last resort. 
We disappoint his expectations, but we shall not punish him because 
ihe cherished them. * 


The lower court dissolved the injunction without damages. 
The judgment is correct, and is affirmed. 








No. 776. 





Tue State vs. S. W. Curtis. 


Acriminal prosecution and conviction, based ona fatally defective information, or 
indictment, will not interrupt prescription of the crime charged. 





PPEAL from the Superior Criminal Court, parish of Orleans. Whit- 
aker, J. 
W. N. Potts, District Attorney of the Fourteenth Judicial District, 
for the State. 

P. P. Carroll and John N. Healy for defendant. 

The opinion of the court was delivered by 

Eaan, J. This is an information for breaking and entering a store- 
house in the night time, with intent to steal. 

The only question which we deem it necessary to consider is the plea 
of prescription, which is alleged to have been improperly overruled. 
This information was filed on the twentieth of April, 1878, while the offense 
is charged to have been committed on the twenty-seventh of September, 
1876. It was, therefore, clearly prescribed, unless some legal cause to 
the contrary is shown. The cause shown and alleged in the information 
is the institution of a former prosecution against the same defendant 
for the same offense within less than one year from the time of its com- 
mission. It appears that the accused was tried and found guilty under 
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the former prosecution, and on appeal to this court that the conviction 
was set aside and the prosecution dismissed for defects in the informa- 
tion ; whereupon, the present prosecution was instituted. 

We recently reviewed the authorities, and especially the State vs. 
Cason, 28 A. 40, relied upon by the district attorney, in which it was held 
by our immediate predecessors that although a nolle prosequi had been 
entered in a former prosecution for the same offense, the existence of the 
prosecution was sufficient to interrupt prescription. Such would cer- 
tainly not have been the effect of the institution and voluntary abandon- 
ment of a civil suit; and we held in the case referred to, which is yet 
unreported, that no more did it interrupt prescription in a criminal case. 

It has often and uniformly been held both in this State and else- 
where that in order to make a former conviction or acquittal available 
to the accused in a subsequent prosecution for the same offense the for- 
mer proceedings and indictment must have been lawful. See 7 A. 256; 
State vs. Foster, 8 A. 290; 16 A. 400; Waterman’s Crim. Digest, p. 227, 
sec. 45, et seg., and cases cited. If such be the rule against the accused 
in a criminal proceeding where the courts and the law always lean “in 
favorem libertatis” it is difficult to perceive any good reason why the 
contrary should be held in favor of the State or the matter of prescrip- 
tion. It would seem hardly to be even-handed justice. None of the 
authorities relied on by the counsel for the accused bear upon the pre- 
cise question in the present case, except Wharton’s Am. Crim. Law, sec. 
436 (a), under which in note (d) we find a reference to the case of the 
United States vs. Slocum, 1 Cr. C. C. 485, in which it was held that the 
finding of an informal presentment is not sufficient to take the case out 
of the statute; nor will a former indictment on which a nolle prosequi 
was entered; United States vs. Bellard, 3 McLean, 469. Such, too, we 
think has been the general practice and interpretation of the law in this 
State, and we think it correct. An illegal or void prosecution is equiva- 
lent to no prosecution, and under it the accused, on the one hand, is con- 
‘sidered as having never been in jeopardy, while, on the other, it is with- 
out legal effect in favor of the State to interrupt prescription. We 

should have been better pleased had the question arisen when we had 
large access to authorities, but in view of the humanity of the law, and 
liberty of the citizen, and of the absence of any statutory provision sim- 
ilar to that in civil cases, and of any reference to authority to the con- 
trary on behalf of the State, we are unwilling to sanction a practice 
liable to so great abuse and possible injury to the citizen. ‘ 
It is therefore ordered and decreed that the verdict and sentence 
appealed from be and they are avoided and set aside; that the defend- 
ant’s plea of prescription be maintained, and that he go hence without 
day. 
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No. 801. 
Succession oF HENRY PEARCE. 


Their own public and expressed consent, and the consent of their master, were 
alone sufficient to give validity to a marriage between slaves in Louisiana, and 
from the moment of their emancipation such a marriage has secured to them 
and their posterity all the rights and privileges bestowed by the State on mar- 
riages authorized and sanctioned by its laws. 


PPEAL from the Parish Court of Morehouse. Norwood, J. 


Newton & Hall for administrator and appellee. 

Todd & Brigham for opponents and appellants. 

The opinion of the court was delivered by 

DeBianc, J. Born in slavery, Henry Pearce remained a slave until 
the general emancipation which followed the war. In 1855, he and one 
Charlotte, who—as himself—was then a slave, were—with the consent of 
their masters and in presence of a large assemblage—married by a min- 
ister of the Gospel of their class, and lived as man and wife, and so 
acknowledged by all who knew them, until the death of Henry Pearce, 
in 1875. 

They had nine children, eight of whom are under age. Those chil- 
dren were always recognized and treated by them as the issue of their 
marriage, and—by the death of their father, they and their mother have 
been left in necessitous circumstances. They have no means, no prop- 
erty. These facts are admitted. 

It is also admitted that Pearce and Charlotte were not married oth- 
erwise than as herein stated: that neither of them could read or write, 
and they did not—by notarial act—confirm their marriage and acknowl- 
edge their children. 

Considering their penniless condition, the administrator of Pearce’s 
succession has allowed them the sum of one thousand dollars, and 
classed them in his account as privileged creditors for that sum. That 
proposed allowance is opposed by Silbernagel & Co, on the grounds: 

1. That—when they married—Pearce and Charlotte were slaves, 
and that their marriage neither could nor did produce any of the civil 

effects which result from such a contract. 

2. That they did not—in accordance with the Statute of the 5th of 
November 1868—ratify any private marriage which may have existed 
between them before their emancipation, and did not legitimate the chil- 
dren born of their cohabitation. 

Two of the provisions of the act of 1868, referred to in the opposi- 
tion, are in these words: 

Sec. 1. That all private or religious marriages contracted in th‘s 
State at any time previous to the passage of this Act, shall be deemed 
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valid and binding and as having the same force and effect as if said mar- 
riages had been contracted with all the formalities and forms prescribed 
by the laws then existing ; pruvided, that at any time within two years 
from the date of this Act the parties having contracted such private or 
religious marriages shall by authentic act before a duly commissioned 
Notary Public, if they reside in the State, or before a competent officer 
if they reside in another State, or a United States Embassador, Chargé 
d’Affaires or Consul or Vice-Consul, if they reside in a foreign country, 
make a declaration of their marriage, the date on which it was con- 
tracted, the names, sex and ages of the children born of such marriages, 
acknowledging said children as their legitimate offspring, and in accept- 
ing the benefit of this Act, bind and obligate themselves to perform 
all the duties and to assume all the obligations imposed by existing laws 
in relation to civil marriages, and to abide by same,” etc. 

Section 5. “That any parties who at any time previous to the pas- 
sage of this act have lived together as man and wife and who desire to 
contract a legal marriage shall be entitled to the benefit of the provisions 
of this law, and the issue of such cohabitation shall be thereby legitima- 
tized upon the parties complying with the foregoing requirements,” ete. 

It is urged that these legislative enactments amount to a declaration 
that such a marriage as that of Pearce and Charlotte was null and void, 
and that they prescribed the formalities which were to be complied with 
to impart to it a legal existence, a now contested validity. 

Here, the law sanctions the marriage, when the parties were willing, , 
able to and did contract pursuant to the forms and solemnities which it 
prescribes. To those who had so contracted—whites or blacks, freemen 
or slaves, and by whatever name their marriage may be called, whether 
public, private or religious—the law of 1868 was entirely useless. It 
could neither add to or detract from an already existing validity. 

It is objected that the marriage of Pearce and Charlotte was cele- 
brated by one who had not been authorized by a license to celebrate it. 
Our Code does not declare null a marriage not preceded by a license 
—6 La R. 470—and, as to those who were our slaves, their own consent 
and that of their masters were alone sufficient to give to their marriage 
an undeniable validity, one which produced no effect as long as they. 
were held in bondage, but which—from their emancipation—has secured 
for them and their posterity the rights and privileges bestowed by the 
State on a marriage authorized and sanctioned by its laws, on the birth 
of children legitimated by that marriage. 

Nearly sixty years ago, this court said: “It is clear that slaves 
have no legal capacity to assent to any contract. With the consent 
of their masters, they may marry, and their moral power to agree 
to such a contract or connection as that of marriage, can not be doubted : 
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but, whilst in a state of slavery, it can not produce any civil effect, 
because slaves are deprived of all civil rights. Emancipation gives to 
the slave his civil rights, and a contract of marriage, legal and valid by 
the consent of the master and moral assent of the slave, from the 
moment of freedom—although dormant during slavery—produces all 
the effects which result from such a contract among free persons.” 

Girod vs. Lewis, 6. M. R. 560. 

From the parties’ admissions, Charlotte was legally married to Pearce, 
fived with him and as his wife until his death, had nine children whom 
the recognized as his, by whom he was recognized as a father, and—under 
mo precept of either law or justice—can she now be considered as a con- 
eubine and her children as bastards: she is the widow and they are the 
heirs of Henry Pearce. That—as such—they are entitled to the amount 
allowed them by the administrator and the lower court, there can be no 
reasonable doubt. 

From the judgment of the lower court Silbernagel & Co alone have 
appealed. Of the several grounds of opposition urged in their pleadings, 
only one is now insisted on, and that one we have decided. 

‘It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from is affirmed with costs. 








No. 779. 
THE STATE vs. WILSON JESSIE. 


Wn criminal cases an objection to the ruling of the lower court must be put into the 
form of a bill of exceptions, and the bill mustbe filed. Article 488 of the Code of 
Practice, and the amendment thereof, do not apply to exceptions reserved in 
eriminal prosecutions. 

Where the information charges that the accused wounded another, with intent to 
commit murder, the jury may find that he was guilty of inflicting a wound less 
than mayhem, with intent to kill. The verdict is responsive to the charge. 

A new trial will be refused unless it be shown that injustice has been done to the 
accused. 

The amendment of an information which charges an “intent to commit murder,” 
to one which charges an “intent to kill and murder” does not make any sub- 
stantial change in the information. 

Where the verdicts returned by a jury are informal, the judge may properly so in- 
form them, and remand them, with additional instructions, to bring in another 
verdict. 


PPEAL from the Fourth Judicial District Court, parish of Ascension. 
Duffel, J. 
Fred. B. Earhart, District Attorney, for the State. 

J. R. Winchester for defendant, 
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The opinion of the court was delivered by 

DeBtanc, J. In the information as at first filed by the district 
attorney, he charged that—on the 20th of November 1876—defendant 
did feloniously, wilfully and of his malice aforethought, shoot and 
wound with intent to commit murder. He, afterwards, with leave of the 
Court, amended the information, and charged that defendant’s intent 
was to kill and murder. 

The prisoner’s counsel objected to the amendment: his objection 
was overruled and he reserved a bill of exceptions which he did not file, 
under the impression—at least we so presume—that his reservation was 
sufficient and would stand in lieu of a bill. If we are not mistaken as 
to the impression under which he acted, the counsel was mistaken as to 
the purpose of the Statute of 1877, which amends the 488th article of 
the Code of Practice. That article, before and since the amendment, 
relates to exclusively the exceptions reserved on the trial of suits and 
not of criminal prosecutions. This is self-evident. 

C. P. 488—Acts of 1877, p. 176. 

The prisoner was tried and three successive verdicts returned 
against him, the two first in these words: “ Guilty, with intent to kill”— 
and the third and last one in these: “ Guilty of inflicting a wound less 
than mayhem, with intent to kill.” 

Defendant applied for a new trial on the grounds: 

1. That—after the trial had commenced—the information could not 
have been amended as to a matter of substance. 

2. That, as amended, the information charged the commission of 
two distinct crimes in one count, and is bad for duplicity. 

3. That the Judge erred in refusing to charge the Jury, as he was 
asked to do—that, unless it was proven beyond a doubt that the prison- 
er’s intention was to murder, he should be acquitted—that malice is the 
essence of the crime charged and must be established, and that proof 
which—in case of the death of the wounded party—would have justified 
a conviction for manslaughter, could not justify any conviction under 
the information. 

4. The first verdict rendered by the Jury should have been record- 
ed, and the Judge could not legally have instructed them, after said 
verdict, that—if they so found—they could declare the prisoner guilty 
under sections 793, 794 and 972 of the Revised Statutes. 

5. The third verdict—that which was recorded—is not responsive 
to the information. 

I 

The amendment allowed by the Court was entirely useless: the 
original information charged that the prisoner shot and wounded with 
intent to commit murder, and—under that information—the prisoner 
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could have been found guilty of the lesser offense, that of inflicting a 
wound less than mayhem, with intent to kill. 28th A. 434; Revised 
Statutes. 

* A motion for a new trial is based upon the supposition that injus- 
tice has been done to the prisoner, and unless such is shown to have 
been the case, the application is invariably denied.” The record which 
we have under consideration does not disclose any error which could 
have caused injury to the prisoner. 

State vs Brown, 16 A. 384; Waterman’s Criminal Digest, p. 44, No.4; 
Wharton’s Cyim. Law, Sect. 384 ; Chitty’s Crim. Law 638 ; Bishop’s Crim. 
Law, Sects 885, 887 and 888. 


II 


There is no difference between the offence of shooting with intent to 
commit murder, and that charged in the amended information “of wil- 
fully, feloniously and with malice aforethought, shooting with intent to 
kill and murder. When preceding the qualification “murder,” the quali- 
fication “ kill” is a mere surplusage. To murder, to kill and murder, to 
shoot with intent to murder or with intent to kill and murder constitute 
only two and not four distinct offences. It would be different, if, to a 
charge “ with intent to kill, the State Attorney were to attempt to add 
“and murder.” If allowed, such an amendment would amount to a new 
information, for an offense of a higher grade than that charged in the 
first. 

Til 


The Judge did not refuse to charge that malice is of the essence 
-of the crime of murder and intent to murder, but charged—in sub- 
stance—that, though not guilty of the greater, the prisoner might be 
guilty of a lesser offence, and that—if the jury so found—they were, 
not absolutely bound to acquit him, as contended by his counsel, but 
that they could return against him a verdict for any offence of the 
same class as that charged in the information, but of a lower grade than 
that, for the presumed commission of which he was informed against. 
This instruction was in strict accordance with the legislation and juris- 
prudence of our State. 

Rev. Statutes, Sect 1053. 

IV 


The first and second verdicts were informal, and the court properly 
informed the Jury of that fact. He, then, gave them additional instruc- 
tions, without any objection on the prisoner’s part: they, thereafter, 
retired to deliberate and brought in a verdict of “guilty of inflicting 
a wound less than mayhem, with intent to kill” In this there was 
no irregularity. 
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Vv 


The prisoner’s counsel contends that the last verdict is not respon- 
sive to the information, and—to obtain its reversal—he relies on the 
decision rendered by this Court in the case of the State against Pratt, 
in which it was held: “that the charge of inflicting a wound less than 
mayhem,” is not “necessarily included in a charge of shooting with a 
dangerous weapon, with the intent to kill and murder.” 

Entertaining, as we sincerely do, the most profound respect for the 
acknowledged ability and learning of those who then composed the 
Supreme Court of the State, we have attentively read and considered 
the decision referred to, and we are constrained, though not without 
hesitation, to differ in opinion with them. To inflict a wound less than 
mayhem, to do so with a shotgun and with intent to kill, is to do that 
which—if done with malice aforethought—would partly constitute the 
crime of murder. To thus shoot, wound and attempt to destroy life, is to 
perpetrate an offence which—it seems—belongs to but one class of crimes, 
that charged in the information. In both, the intent to kill must exist 
and be, in part, carried into execution: the only difference between those 
offences is that one is premeditated and the other not. They do not 
necessarily differ in the instrument used, and—in both—the assailant’s 
purpose is to kill: without that purpose and without the infliction of 
a wound, neither can be committed. To shoot and wound With intent to 
murder, is to perpetrate a crime higher —by only one degree—to the 
offence of shooting and inflicting a wound less than mayhem, with intent 
to kill; the latter is ever included in the former and as inseparable from 
it as the assault from the battery. 

“Under an indictment for a felony, the accused may be convicted 
of a misdemeanor, when both offences belong to the same generic class, 
and the information for the higher offence contains all the averments 
necessary to let in proof of the misdemeanor.” 

Waterman’s U.S. Crim. Digest; p. 639, Nos. 34 and 31; 28 A. 434; 
6 A. 286; 14 A. 830; 13 A. 243; 12 A. 625. 

“ Generally speaking—says Wharton—where an accusation includes 
an offence of an inferior degree, the jury may discharge the defendant 
of the high crime and convict him of the less atrocious, and in such 
@ case it is sufficient if they find a verdict of guilty of the inferior 
offence and take no notice of the higher.” 

Wharton’s Crim. Law, Sect. 384. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from is affirmed. 
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No. 785. 
Tue StTaTE EX REL. A. Aausti vs. J. D. Houston, SHERIFF. 


The jurisdiction of this court does not extend to cases of conviction under act No. 
9 of the Legislature passed in 1874. 

An appeal will not lie to this court from the decree of an inferior court in a matter 
of habeas corpus. 

The interest which entitles a party to appeal must be a real, existing interest in 
the particular cause, and not a conjectural one, contingent on the happening of 
an uncertain future event. 


— from the Fourth District Court, parish of Orleans. Houston, 
J. 


Alex. Dalsheimer for plaintiff and appellee. 

C. H. Luzenberg for defendant and appellant. 

Thos. J. Semmes, amicus curie. 

The opinion of the court was delivered by 

Spencer, J. Thisis a proceeding by writ of habeas corpus, sued out. 
by Agusti before the Fourth District Court of Orleans, against the 
Criminal Sheriff of said parish. 

The facts are as follows: Relator, Agusti, was arrested and tried 
by Recorder Smith for viclation of act 9 of 1874, relative to the selling 
of lottery tickets in New Orleans, and was sentenced to pay a fine of 
twenty-five dollars or be imprisoned for five days. 

Agusti applied to the judge of the Fourth District Court for writ 
of habeas corpus, and was upon hearing thereof discharged from cus- 
tody by said judge. 

Thereupon Recorder Smith ordered the re-arrest and commitment 
of Agusti, under the said fermer conviction. At the same time the 
recorder applied to the Superior Criminal Court, reciting the facts, and 
alleging that J. D. Houston, Criminal Sheriff, would again release said 
Agusti, unless restrained, etc. Whereupon he prayed for a mandamus 
on said sheriff, to compel him to retain said Agusti in custody under 

. said sentence. After hearing, this mandamus was made peremptory by 
said Superior Criminal Court, and the said sheriff was ordered to exe- 
cute the sentence of the recorder upon Agusti, “any proceeding in any 
other court in the premises notwithstanding.” 

Agusti being thus recommitted, again applied to the Fourth Dis- 
trict Court for writ of habeas corpus, which was granted. The sheriff 
declined to obey it, on the ground that he could not disobey the order 
of the Superior Criminal Court above referred to. The sheriff was 
thereupon committed for contempt by the Fourth District Court—but 
finally obeyed the writ and produced the body of Agusti—showing as 
authority for the detention, first, the commitment by Recorder Smith, 
and, second, the mandate of the Superior Criminal Court. Upon hear- 
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ing the parties the Fourth District Court again sustained the writ of 
habeas corpus and discharged the prisoner. From that decree the 
present appeal was taken by Houston, Criminal Sheriff; who alleges that 
he is aggrieved thereby, and that he has an interest in the result exceed- 
ing $500—since by reason of said decree he has been forced to disobey 
the mandate of the Superior Criminal Court, whose executive officer he 
is, and thereby is liable to a fine of $500 and suspension from his office, 
the emoluments of which are far beyond $500, etc. 

At the threshold we are met by the appellee’s objections. First, 
that this court is without jurisdiction, and, second, that Houston has no 
such interest as entitles him to an appeal, 

We think both objections well taken. 

In the case of “The State ex rel. Geale vs. Recorder,” reported im 
30 An. 450, we held that our jurisdiction did not extend to cases of con- 
victions under said act No. 9 of 1874. It is unnecessary to again state 
the grounds of that decision. 

Besides, it is-well settled that an appeal will not lie to this court 
from the decree of an inferior court in a matter of habeas corpus. Im 
ex-parte Mitchell, 1 An. 413, this court said: “ A judgment rendered om 
an application for a habeas corpus can in no sense be considered a finaB 
judgment. It does not decide all the matters in controversy betweem 
the State and the accused, but is in the nature of an interlocutory order, 
the tendency of which is not to work an irreparable injury to the 
prisoner. If the language of this article (63) had left the intention of 
its framers in doubt, that doubt would be removed by reference to the 
sixty-seventh article, which gives to this court and to each of its judges 
_ the power to issue writs of habeas corpus at the instance of all persons 
in actual custody under process, in all cases in which they may have 
appellate jurisdiction.” “ This grant of oriyinal power precludes the 
idea of an appellate jurisdiction in relation to the same subject.” “Appeat 
dismissed.” . 

This case was cited and reviewed with approval in “Cook et al. vs. 
Keeper of Parish Prison.” 15 An. 347. 

It is therefore manifest that we have no jurisdiction of the origina® 
habeas corpus case of “ State ex rel. Agusti vs. Houston, Sheriff.” But 
it is contended that as Houston may be fined and suspended from his: 
office, and thereby injured to amount of more than $500, an appeal wilB 
lie in his behalf. The answer to this proposition is that it will be time 
enough for him to appeal when the decree inflicting these severe penal— 
ties on him has been rendered. It would be difficult to conceive a case 
where an appeal would not lie, if a party may substitute for the amount: 
actually in dispute conjectural and indirect losses which may upom 
future contingencies result to him, The interest which entitles a party 
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to appeal must be a real and personal interest in the particular cause, 
and not a merely conjectural one in some possible consequence of that 
eause. Sheriff Houston hus no such interest in this suit. We are ata 
loss t> conceive how it can be said that the matter or thing in dispute 
in this case is Sheriff Houston’s office. His office is no more involved 
here than it is in every other case where he is called upon to perform 
official duties. The case cited of “ Simonds vs. Judge of Sixth District 
Court,” 24 An. 424, is not in point. That was a proceeding where the 
judgment creditor of an alleged partner had seized his debtor’s interest 
in a partnership and took a rule against the other partners to show 
cause why a receiver should not be appointed and the whole property 
of the partnership taken from them and turned over to the receiver. 
From a judgment so decreeing it was held that an appeal would lie, 
although the judgment of the creditor was only $175, but the value of 
the property sought to be taken was over $1000. 

The appeal in this cause is therefore dismissed at cost of appellant. 





No. 839. 
Tue State vs. THomas Ryan. 


The continuance of a criminal case can not be asked on the ground of the absence 
of material witnesses, when it is not shown that due diligence was used to 
secure the attendance of the witnesses. 

The widow is a competent witness to prove the dying declarations of her former 
husband. 

Threats of the deceased against the one on trial for killing him, not shown to have 
been made in the presence of the accused, or communicated to him, are not ad- 
missible in evidence, 

It is too late, in a motion for a new trial, to urge objections to the charge of the 
judge which were not reserved at the time the charge was given. 


PPEAL from the Fourth Judicial District Court, parish of Ascension. 
Duffel, J. 
Fred. B. Earhart, District Attorney, for the State. 
James D. Augustin, John H. Iisley, Jr., and John A. Cheevers for de- 
fendant. 
The opinion of the court was delivered by 
Spencer, J. Defendant was indicted, tried, and convicted, without 
capital punishment, on a charge of murder. He appeals; but his coun- 
sel have not favored us with an oral or written argument. 
We find in the record the following bills of exception : 
1st. To the refusal of the court*to grant him a continuance on his 
affidavit of the absence of two material witnesses. The judge a quo 
refused the continuance on the ground that proper diligence had not 
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been shown to procure said witnesses, who were stated in the affidavit 
to be residents of the parish of Ascension. The affidavit alleges, in 
general terms, that due diligence had been used, but does not set forth 
in what it consisted. It does not show even that subpoenas had been 
issued, but only avers that on account of their absence “subpoenas can 
not be served upon them.” Non constat, that had subpoenas been 
issued in time, they might have been served before they absented them- 
selves. The district judge had better opportunity of knowing the 
diligence used than we, and much is trusted to his discretion in these 
matters. On the face of defendant’s showing, and taking all his alle- 
gations for true, we can not say the judge improperly refused the con- 
tinuance. 

2d. The next bill is to the competency of the widow of the deceased 
to preve his dying declarations. We see no possible reasons for exclud- 
ing her ; because, even admitting that the wife is not a competent witness 
for the State, in a prosecution against one who has committed a criminal 
offense upon her husband (a proposition we are not prepared to assent 
to), still, after the husband’s death, she is no longer his wife, and the 
rules of evidence, as between husbands and wives, are no longer ap- 
plicable. 

3d. The next bill is to the refusal of the judge to allow defendant’s 
witness to testify to threats by the deceased against the accused, where 
it was shown those threats were not made in the presence of accused or 
otherwise communicated to him. The judge did noterr. See 6 A. 554, 
14 A. 570, 827, 5 A. 489, 22 A. 454,10 A. 458. Dupré vs. State, 33 Ala. 
380, also 22 Ala. 39. 

4th. The judge delivered his charge in writing, to which no excep- 
tion was taken. But the accused submitted certain written charges, 
and requested the court to give them to the jury. The judge declined 
to do so, on the grounds that so much of said special charges as were 
legal had been embraced in and were fully covered by the written charge 
he had already given. We have carefully compared the judge’s charge 
with that requested, and we think this is true. 

5th. Defendant filed a motion for new trial, based on the follow- 
ing grounds; first; that the verdict was contrary to the law and evi- 
dence. It is not for us to review the evidence in criminal matters, were 
the evidence in the record, as we have no jurisdiction of the facts, but 
only of law. Second, that the court erred in refusing the continuance 
referred to above, also in admitting the testimony of the widow, and in 
excluding evidence of threats, as detailed above by us, and also erred 
in certain charges given the jury and in refusing the charges asked. 
These matters have all, with one exception, been reviewed in noticing 
the various bills of exception, wherein all of them were properly pre- 
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sentable. They can not be presented by motion for new trial, but must: 
be by bill of exception. This is especially true of objections to the 
judge’s charge. It is too late, in a motion for new trial, to urge objec- 
tions to the charge which were not reserved at the time the charge was: 
given. See State vs. Gunter, 30 A. 536. The third ground for new triak 
is newly discovered evidence. The showing is not sufficient, either as to- 
its materiality, competency, or discovery after trial, etc. The judge 
a@ quo properly refused the new trial. 

The judgment and sentence appealed from is affirmed. 








No. 783. 


Dopp, Brown & Co. vs. JoHN Bishop & Co, ET AL. 





A promissory note executed in the name of a certain commercial firm, in liquida- 
tion, by an agent of one of the former partners, after the dissolution of the firm,. 
is not binding on the former members who have not given any specific authority" 
for the execution of the note. 

Where a creditor of a former commercial firm sues its individual members for- 
goods sold to the firm, and declares in his petition on the itemized account of" 
the goods, and also on a promissory note of the firm, givenin liquidation of the- 
account by one not authorized to sign for the firm, he will be entitled to recover 
for the goods, on the unopposed proof of their salg and delivery. 

One who acts in such a manner as to induce others to believe that he is a member of 
a certain partnership. makes himself liable to them as a partner. 

One who executes a promissory note in the name of another without authority to: 

do so, becomes personally liable for the amount of the note. 


PPEAL from the Fourteenth Judicial District Court, parish of Rich- 

land. Parsons, J. ; 

W. W. Farmer and Cobb & Gunby for plaintiffs and appellees. 

Wells & Potts for John Bishop. 

R. W. & R. Richardson for Mrs. L. 8. Berry. 

J. W. Wells, Jr., for J. M. Berry. 

The opinion of the court was delivered by 

Spencer, J. Plaintiffs allege that John Bishop, Mrs. L.S. Berry, and 
her husband, J. M. Berry, are solidarily indebted to them in sums of 
money amounting to $1186 95, with ten per cent interest thereon, as- 
stated in the petition. That the said John Bishop and Mrs. Berry were 
commercial partners, doing business under the name of John Bishop & 
Co., and that J. M. Berry, the husband, having permitted his wife to 
trade as a public merchant, was bound solidarily with her. Plaintiffs 
then set forth in detail how said indebtedness arose, and aver that it was 
for the price of goods, wares, and merchandise, by them sold and fur- 
nished to Bishop & Co. That, from time to time, Bishop & Co. executed 
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notes and drafts in acknowledgment of these debts, and in renewal and 
extension thereof. That on June 15, 1874, Bishop & Co. executed three 
notes (the amounts and maturities of which are set forth, and aggregate 
$1186 95) in settlement and extension of their indebtedness, which notes 
are signed “ John Bishop & Co., in liquidation.” They aver the liability. 
of said Bishop and Mrs. Berry on these notes thus given in the course 
of the liquidation of the partnership. They pray for judgment in solido 
against all said parties, and for general relief. 

Subsequently, plaintiffs filed an amended petition alleging that Mrs. 
Berry was judicially separate in property from her husband, and that the 
debt inured to her separate advantage. That in the management of 
said partnership J. M. Berry acted as agent of his wife, but held himself 
out as a partner in said firm, and so declared in the notes sued upon, 
which were signed, “John Bishop & Co., in liquidation,” by him, and 
which recited in their body that he was a member of said firm. They 
pray as before. 

The defendants answered separately. Bishop generally denies 
plaintiffs’ allegations, admits the partnership, and avers that the firm of 
Bishop & Co. was dissolved on day of February, 1874, months 
before the notes were executed, and denies J. M. Berry’s authority, as 
agent or otherwise, to sign notes with the firm name after its dissolution. 
Mrs. Berry makes a similar answer, and J. M. Berry alleges that he 
signed and acted as agent, and not for himself, and denies that he held 
himself out as a partner, and avers that his name as a partner was 
inserted by error in the body of said obligations by plaintiffs’ agent. 

There was judgment for plaintiffs against all the defendants in sol- 
ido, and the latter have separately appealed. 

So far as Bishop and Mrs. Berry are concerned, there is not the least. 
doubt of the correctness of this judgment. Plaintiffs very properly 
allege upon the original debt created by the sale and delivery of the 
goods, as well as upon the notes executed by J. M. Berry, in the name of 
*“ John Bishop & Co., in liquidation,” in acknowledgment thereof. They 
have fully and indisputably established their claim by evidence outside 
of and beyond that of the notes, producing full and complete proof of 
all the items of account, with the letters of Bishop & Co., and bills of 
lading, receipts, etc. In fact, Bishop’s counsel, in his pointed and able 
argument before us, makes this admission: that the “testimony of the 
plaintiffs does show that Bishop & Co. owed an amount to the plaintiffs 
equal to the notes, a fact which Bishop has never denied.” Now, when it 
is remembered that all this testimony was admitted without any objection 
whatever, we are at a loss to conceive how, under the pleadings, we can 
be expected to do otherwise than affirm the judgment. Had the plain- 
tiffs declared specifically and exclusively on the notes (which they did 
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not), we would, under the long-settled jurisprudence of this State, be 
bound to give effect to this proof if admitted without objection. 

We are free to say that if the only proof of plaintiffs’ claim consisted 
of the notes signed “John Bishop & Co., in liquidation,” executed and 
signed by J. M. Berry, whether as agent of his wife or partner, we should 
hold it insufficient to bind Bishop or Mrs. Berry. These notes carry 
on their face evidence of the fact of the previous dissolution of the firm, 
and in such case it is well settled that after dissolution one of the part- 
ners can not without special authority (and much less an agent of one 
of them) “renew a partnership debt, impose new obligations on it, or 
vary the form or character of those already existing.” See Kent, vol. 3, 
sec, 43, p. 69, seventh edition; Story on Partnership, sec. 322; 5 Rob. 
172; 6 Rob. 70; 7 A. 356; 13 A. 479; 29 A. 586. But, as we have seen, 
plaintiffs have fully sustained their demands hy evidence dehors these 
notes, and the proof shows no novation was effected or intended. This 
disposes of the case as to Bishop and Mrs. Berry. It only remains 
to examine the case as to J. M. Berry. 

It seems to be conceded that Berry was not in reality a partner in 
the firm of John Bishop & Co. The articles of partnership and its dis- 
solution show that it was Bishop and Mrs. Berry who composed that 
firm ; that Berry acted therein as representative of his wife, and as her 
alter ego. But plaintiffs without objection amended and charged that 
whether Berry was partner or not he, by his declarations, conduct, and 
acts, had held himself out as such, and induced them to so believe, and 
was, as to them, liable as partner. , 

Berry swears positively and emphatically that he never did repre- 
sent himself as a partner, and that the insertion in the body of said notes 
of his name as a partner was done by plaintiffs’ agent, and said notes 
were signed by him in error, and without noticing the recital of his name 
therein. This is, perhaps, true; yet the fact of plaintiffs so inserting 
his name shows, also, that they beli2ved him to be a partner (and Dodd, 
plaintiff, swears that his recollection is that Berry so stated). Did his 
acts and conduct (aside from his declarations) justify such belief? It is 
shown that Berry was the active manager of the partnership; that it 
was he who visited St. Louis and bought the goods from the plaintiffs ; 
that he repeatedly signed notes with the name “John Bishop & Co.,” 
without adding any words indicative of his doing so as agent. He admits 
that he never told the plaintiffs that he was not a partner. All his letters 
and correspondence with plaintiffs were signed “John Bishop & Co.,” 
and nowhere in his transactions with plaintiffs is there to be found, by 
word, deed, or writing, any thing from Berry indicating that his acts 
were those of an agent. 

Besides, as we have seen, he had no authority after the dissolu- 
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tion of the firm to sign the notes sued upon; and although he did not 
thereby bind others, he bound himself: especially as he did not profess 
to act as agent, and did not indicate that he was not acting as a princi- 
pal. This conduct on his part induced plaintiffs to postpone demanding 
their claims from John Bishop & Co. for several months, and induced 
delays that may have been prejudicial to their interests. The district 
judge held Berry liable, and we are not prepared to say that he erred. 

The plaintiffs remitted in the court below two per cent of the inter- 
est allowed by the judgment below; and have prayed in this court for 
damages for frivolous appeal. We do not think this a proper case to 
inflict them. 

The judgment appealed from is affirmed at the costs of appellants. 


On APPLICATION FOR REHEARING. 
Mannine, C. J. One of the grounds for the rehearing prayed by 
the defendants is the allowance of eight per cent interest. The rehear- 
ing is granted. 


On REHEARING. 


The interest allowed by the lower court should be reduced to five 
per centum per annum. It is therefore ordered and decreed that the 
judgment of the lower court be amended by reducing the rate of inter- 
est allowed to five per centum, and as thus amended, that it be affirmed, 
and that the appellees pay the costs of appeal. 








No. 869. 


James A, CAWTHORN ET AL. vs. J. D. CAwrHorN, ADMINISTRATOR. 


The parish courts have exclusive original jurisdiction of suits brought against the 
administrator of a former tutor, by the former wards of the latter, for a settle- 
ment of the tutorship. 


PPEAL from the Tenth Judicial District Court, parish of Caddo. 

Boarman, J. 

Nutt & Leonard and W. H. Wise for plaintiffs and appellees. 

N. C. Blanchard for defendant and appellant. 

The opinion of the court was delivered by 

Spencer, J. Plaintiffs, representing themselves as heirs of Ashley 
T. Cawthorn, brought this suit to recover of J. D. Cawthorn, administra- 
tor of the succession of W. M. D. Cawthorn, the sum of $8337 37 in 
gold, with legal interest from January Ist, 1867, for this, viz.: “The value 
of the property which belonged to the succession of A. T. Cawthorn, 
deceased, sold and converted to his own use by said W. M. D. Cawthorn, 





SUPREME COURT OF LOUISIANA, 





Cawthorn vs. Cawthorn. 





deceased, for notes collected by him due said succession of A. T. Caw- 
thorn, and for rents of lands belonging to said succession, which came 
into possession of said W. M. D, Cawthorn as tutor for your petitioners, 
and as administrator of the succession of A. T. Cawthorn, deceased, and 
for which he has never accounted,” as per detailed statement annexed 
to the petition. In this statement figures amount of inventory of 1865, 
which is put down at $2730. 

The answer is a general denial of indebtedness, with a special aver- 
ment that W. M. D. Cawthorn had paid out for the estate more money 
than he has received, as shown by the inventory. The items of credit 
are given in detail, vouchers filed, and defendant reconvenes and prays 
for judgment. 

There was judgment in favor of plaintiffs, and the defendant ap- 
peals. A.S. B. Prior, alleging that he is the surety of W. M. D. Caw- 
thorn as tutor of plaintiffs, and injured by the judgment, also appeals. 

The appellant Prior urges that this whole proceeding is void for 
want of jurisdiction in the district court; and in this we think he is 
right. 

This is, and can be, nothing else than an action by the plaintiffs 
against the administrator of their deceased tutor for a liquidation and 
settlement of the affairs of the tutorship. The district court has no 


jurisdiction of such suit. Constitution, arts. 87,88. “Sarah L. Lacy vs. 
Succession of O’Neil,” 25 A. 608. “Gibbs vs. Lum,” 29 A. 526. 

It is therefore ordered and decreed that the judgment appealed 
from be annulled ; and plaintiffs’ suit is dismissed as in case of nonsuit, 
appellees paying costs of both courts. 








No. 774. 
Tue STATE EX REL. DANIEL WILSON vs. E. T. PARKER. 


When an act of the Legislature, creating an office, takes effect from its passage, the 
term of the office will commence to run from the passage of the act, in the ab- 
sence of any provision in the act to the contrary, 

‘One who is appointed tothe office of Public Administrator at any time during an 
unexpired term of that office, is entitled to hold it, in virtue of that appoint- 
ment, only to the end of that unexpired term. 


PPEAL from the Fifth District Court, parish of Orleans. Rogers, J. 


Thomas J. Semmes, Robert Mott, and F. P. Stubbs for relator and ap- 
pellant. 

Randell Hunt, W. W. King, John T. Ludeling, and Boatner & Rich- 
ardson for defendant and appellee. 

The opinion of the court was delivered by 

Spencer, J. Relator claims from defendant the possession of the 
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-office of Public Administrator of the parish of Orleans, by virtue of a 
commission thereto, issued by Governor Nicholls, on the 3d May, 1878. 

Parker claims to hold, under a commission from Governor Kellogg, 
-of date June 10th, 1875, and contends that his tenure does not terminate 
until 10th June, 1879. 

The act creating the office of Public Administrator was approved 
March 5th, 1870, and provides that the Governor shall appoint a suitable 
person as such, etc. 

Section 6. “That the Public Administrator shall hold his office for 
the term of four years, and until his successor be appointed and duly 
qualified.” 

Section 10 provides, “ That this act shall take effect from and after 
its passage.” 

The first appointment was of one Foulke, on the 2d April, 1870. 
Foulke resigned, and E. T. Parker was appointed, 14th June, 1872, “ vice 
Foulke, resigned.” On 10th June, 1875, Parker was again appointed, as 
stated above, and claims that he is entitled to hold for four years from 
that date, or until 10th June, 1879. 

The decision of this cause depends upon the question, When did the 
term of four years, for which Parker was last commissioned, begin? 
The defendant contends that it began on the day of his re-appointment, 
to wit : 10th June, 1875. 

Relator contends that it began either on the 5th March, 1874, (being 
four years after the passage of the act), or on the 2d April, 1874, (four 
years after the first appointment under the act), and had therefore 
expired on the 3d May, 1878, the date of relator’s commission. 

The object of the statute was most assuredly the creation of a public 
office. It can not be denied that on and after the 5th March, 1870, there 
existed in the parish of Orleans, as well as in the other parishes of the 
State, the “office of Public Administrator.” It is equally certain that 
the Legislature intended to and did fix a term for that office, and that 
that term was four years. The “ office” commenced its existence on the 
5th March, 1870, and in the absence of provision to the contrary, as an 
incident thereof, “the term” commenced at the same time that the office 
did. There is no more reason for saying that the commencement of the 
term was suspended until there was an appointee, than there is for saying 
that the existence, the commencement of the office itself, was suspended. 
Neither the existence of the office, nor the running of the term, depended 
upon the appointment of an occupant, so far as we can gather from the 
terms of the act. We are of opinion that, in the absence of provision to 
the contrary, the term begins with the existence of the office—and not 
with the appointment of an incumbent— otherwise infinite confusion 
would be introduced in the tenure of public offices. As said by this 
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Court, in “Bry vs. Woodruff,” 13 La. 563, “in offices for terms of years, 
it is important they should have a fixed date of commencement and 
termination” —and we think, that where there is nothing in the act 
creating the office and its term directing otherwise, we should hold in 
the interest of public order that the term begins with the going into 
effect of the act creating the office. 

But the defendant’s counsel urge with much earnestness that the act 
does provide otherwise, because it declares “ that the Public Administra- 
tor shall hold his office for the term of four years, and until his successor 
is qualified, etc.” We regard this clause as simply fixing the term of 
the office ; and upon examination it will be found that those are the 
almost invariable words used in the Constitution and Laws of this State 
for fixing the terms of office. Thus it is said of the Governor, “ He 
shall hold his office for the term of four years.” The same is said of the 
Secretary of State, the Auditor, the Treasurer, the Attorney General, 
the Judges, the Sheriffs, and Clerks. Does any body suppose that these 
provisions entitle one of these officers, who may be appointed in the 
middle of a term, to hold for a full term? When the law says that 
“the Public Administrator shall hold his office for the term of four 
years” it means precisely what it does when it uses the same words with 
reference to other officers. It means to fix the “term” of the office, 
i. e., the longest time it may be occupied without re-appointment ; but 
does by no means imply that every incumbent shall hold it for four 
years, regardless of the time at which that term began, and of the time 
he was appointed. The effect of defendant’s argument is to make the 
term of this office depend upon the mere agreement and consent of the 
executive and incumbent, instead of making it dependent upon the law. 
Its duration is at the caprice of these functionaries. Thus, they say 
that Foulke was appointed 2d April, 1870, and his term expired with his 
resignation in June, 1872. That Parker’s first term commenced on the 
14th ‘June, 1872, the date of his appointment, and expired 14th June, 
1875, the date of his present commission, and the date at which he and 
the Executive tacitly agreed that the term should end. This is to com- 
pletely confound the term of that office with Parker’s tenure of it. The 
latter is within the control of the parties, and may be longer or shorter, 
according to circumstances ; but the former is not. The term remains 
invariable, always the same, and is not subject, in its duration, to the 
wishes or agreements of any persons whomsoever; while the tenure of 
an incumbent may always be terminated by his resignation and its ac- 
ceptance. During one term there may be several tenures, but there can 
not be several terms in one tenure. 

There is no sort of analogy between this case and that of “Kelly vs. 
Gilly,” 5 A. 534. To make the cases parallel, the act creating this 
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office should authorize the Governor “to appoint as many public admin- 
istrators as he deems necessary;” just ag the law provides relative to 
notaries. Then we could say of public administrators what the Court 
does in that case of notaries: ‘‘ The law does not require the Governor 
to fill vacancies as to the office of notary public, but to appoint the notaries 
that may be necessary. * * * The notary appointed “does not fill the 
unexpired term of his predecessor, but is appointed a notary under the 
law, and is entitled to hold the office for four years from the date of his 
appointment.” And why? Because each notary, in the opinion of that: 
Court, is appointed to a different, independent office, never before held 
or occupied by any predecessor—that notaries had no predecessors in 
the proper and legal sense of that term ; since it is not necessary that 
one should go out of office before another comes in—the Governor 
having authority to appoint ad libitum. Their possession of the records 
of notaries who may have died or resigned, or whose terms may have. 
expired, was not by virtue of successorship, but by virtue (as said im 
'“ Kelly vs. Gilly”) of the direction of the Governor, whose duty as. 
chief executive is “to take care of and preserve the public property 
and records, where the laws have not otherwise provided.” The whole 
decision in Kelly vs. Gilly rests upon this fundamental proposition, that 
there are as many offices as there are notaries, and that there is no suc- 
cession among them. Can such a proposition be predicated of public ad- 
ministrators? It is absurd to contend that it can, for there can be but 
one public administrator at one time. There is but one office, and each 
incumbent is successor of the one who preceded him. 

We hold, therefore, that the first term of the office of public admin- 
istrator expired on the 5th March, 1874, and that the second term thereof 
expired on the 5th March, 1878. That Parker’s first appointment om 
14th June, 1872, was for the vacancy created by Foulke’s resignation, an@ 
was not made to fill what is sometimes called “an original vacancy,” 
i. €., one caused by expiration of the term. That his second appointment 
on June 10th, 1875, was for the residue of the unexpired term com- 
mencing 5th March, 1874, and ending 5th March, 1878. That his tenure 
from 5th March, 1874, to 10th June, 1875, was by virtue of that provision, 
common to this statute and the general law, authorizing him to hold 
over until his successor was appointed. That this time, during which 
he held over, constituted legally no part of the first term of said office, 
and that the fact that no appointment was made on 5th March, 1874, did 
not continue the first term of the office beyond that day. These views. 
render it unnecessary to discuss the authorities cited from 9 Wheaton, 
734, and the opinions of Attorney Generals Taney, Berrien, and Mason, 
relative to the effect of the acceptance, by an incumbent, of a new com- 
mission before the expiration of his old one ; since we hold that Parker’s. 
75 
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first commission had expired before the second one was issued to him. 
The judgment appealed from is erroneous, and must be reversed. 

It is therefore ordered, adjudged, and decreed that the judgment 
of the court a qua be annulled, avoided, and reversed ; and it is now 
ordered, adjudged, and decreed that the relator, Daniel Wilson, be and 
he is hereby decreed to be the lawful Public Administrator of the par- 
ish of Orleans, and as such entitled to hold and exercise the same ; and 
it is further decreed that E. T. Parker unlawfully holds said office, and 
he (said Parker) is hereby ordered to deliver and turn over to said 
Wilson said office, together with its books, papers, and anerangs, and to 
pay costs of this suit in both courts. 








No, 771. 


W. P. WeicuT Er au. vs. Liverpoot, Lonpon & GLoBE INSURANCE 
CoMPANY. 


A foreign corporation, represented by a general agent, and local Board of Directors 
residing in the city of New Orleans, can not be brought into court by a citation 
served on a local agent domiciled in one of the country towns of Louisiana, 
who is only authorized to receive applications for insurance, and give binding 
receipts for the same, and who has not exercised, or represented that he pos- 
sessed, any other authority. 


PPEAL from the Fourteenth Judicial District Court, parish of 
Ouachita. Parsons, J. 
Cobb & Gunby for plaintiffs and appellees. 
W. W. Farmer and Frank P. Stubbs for defendants and appellants. 
The opinion of the court was delivered by 
Ea@an, J. The plaintiffs sue upon a contract of insurance effected 
through one Behen, acting as agent for that purpose at the town of 
Monroe, in Ouachita parish. The allegation and proof are that the de- 
fendant is a foreign corporation having no domicile in the State, but 
having a general agency and board of directors in the city of New 
Orleans for the conduct of business of the company in Louisiana. This 
suit was instituted in the parish of Ouachita by means of citation ad- 
dressed to and served upon J. E. Behen as agent of the defendant com- 
pany. He excepted that he had no authority to stand in judgment or 
represent the absent defendant; and further, that said defendant had 
a New-Orleans department under the management of Andrew Foster 
Elliott of said city as general agent and a board of directors, also re- 
siding in said city, of which one Urquhart was chairman, and that suit 
should have been brought there. He also denied his authority to ac- 
cept or pay losses, and averred that his authority was confined to solicit- 
ing insurance, receiving and forwarding applications, collecting and 
















MONROE, JULY, 1878. 


Weight vs. Liverpool, London & Globe Insurance Company. 








receipting for premiums, and issuing what are termed binding receipts 
to hold good for a limited time, subject to the approval of the New- 
‘Orleans department or agency, and to the terms and conditions of the 
policies of the company, wherefore the court was without jurisdiction. 
It was admitted on the trial below that Behen had a printed sign stuck 
up in front of his place of business as agent for the defendant and 
other insurance companies. It is however shown that the only author- 
ity or power conferred upon him was derived from a letter or commis- 
sion dated New Orleans twenty-fifth of May, 1876, addressed to him at 
Monroe, La., as follows: 

“Dear Sir—By this present you are duly authorized to receive ap- 
plications for insurance for this company and to issue the usual binding 
receipt for same until approval by this office. 

*“ Your obedient servant, 
“ (Signed) ANDREW Foster ELLiott, 
Recording Secretary.” 

Elliott testified in response to interrogatories of plaintiffs that the 
foregoing was Behen’s commission as agent of the company; that no 
additional commission had been since issued, and that Behen had no 
other power than as therein set forth; and no authority to appear in 
court in any judicial proceedings; that all proofs of loss and applica- 
tions for the payment of losses in this department are made to the resi- 
dent secretary and by him submitted to the board, and when approved 
are paid by the secretary in New Orleans; that the company has a New- 
Orleans department and general agent for Louisiana, to wit, himself; 
that he resides in New Orleans; and is also resident secretary of the 
company, which is a foreign one, domiciled in England, and from which 
all the rights and powers of the Louisiana agency are derived, and that 
the American branch of said company has separate capital under the 
control of trustees for American policy holders to the extent of over 
three millions of dollars. He further swears that Behen is furnished 
with printed forms of application and receipt, and has no authority to 
change or erase from them in any way. 

It does not appear that Behen ever acted or professed either to the 
plaintiffs or any one else to have authority in excess of the powers con- 
ferred by the before-recited commission, and we do not consider it ma- 
terial for the present inquiry whether he was agent of the company or 
simply of the New-Orleans department; his powers were the same in 
either case. The receipt sued on simply certifies that the insured had 
effected insurance against loss or damage by fire subject to the con- 
ditions of the company’s policies on the property described therein, and 
that the certificate is binding for thirty days, unless a policy is sooner 
delivered or notice is given that the risk is declined. And so far from 
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indicating that Behen, who signed it, had power to issue policies, as is 
usual with general agents, or that he had the powers usually incident to 
such agencies, the fact of the issuance of the binding receipt (as it is 
termed) in such form instead of a policy, indicated very clearly that he 
had no such general powers, but only the limited ones stated in the let- 
ter of commission, and that his action was subject to the approval of 
the New-Orleans department or some other authority not present from 
whom the policy should emanate, and that the insured must have 
been and was affected with notice of those facts at the time the receipt 
was issued. We think the evidence sustains the exception that Behen 
had no authority to represent the defendant company in any suit or 
judicial proceeding, either when this suit was brought or at any other 
time, and that the district court of Ouachita was without jurisdiction 
of the defendant company, which if suable otherwise than by attach- 
ment, or where it had property by the appointment of an attorney ad 
hoc, would seem from the present record to have been so suable only 
through its agency in the city of New Orleans. 

The case of Michael vs. Mutual Insurance Company of Nashville, 
10 An. 737, relied upon by the judge a quo and plaintiffs’ counsel, has no 
application to the facts of the present case. There the exception ad- 
mitted that the person upon whom citation was served had been agent 
of the absent company, but averred that he was so no longer. It did not 
appear that the company had any other agents in Louisiana than John- 
son, who had issued the policy, and the court held that a foreign in- 
surance company doing business through an agent in New Orleans, and 
taking risks in Louisiana, can not be permitted to frustrate a claim in a 
Louisiana court upon a contract made with it by revoking the power of 
the agent on the eve of the institution of suit for a loss of which it has 
been notified, a doctrine which is perfectly correct, as was the decision 
under the facts of that case. Here, however, there is no question of 
the revocation of a power once existing, but a denial of power at any 
time in Behen, who alone was cited to represent or stand in judgment 
for the absent defendant company. The case of Quinn vs. Manhattan 
‘Life Insurance Company of New York, 28 An. 135, also cited by the 
plaintiffs’ counsel, is equally irapplicable. There was no question of 
jurisdiction or of authority to defend suit or stand in judgment in the 
case. On the contrary, although the defendant company had withdrawn 
its Louisiana agency, and so advertised, and also notified the plaintiff 
more than a year before the institution of suit, the trial was purely on 
the merits, and the defendant company appeared by counsel and ob- 
tained judgment rejecting the plaintiff's demand; and in that case the 
court said there was no law requiring foreign insurance companies taking 
policies within this State to keep an agency within its borders. We 
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think the law is correctly stated by Wood on Fire Insurance in the pas- 
sage quoted in the brief of plaintiffs’ counsel, “ that the same rules apply 
to insurance companies as apply in case of individuals, and a person who 
is clothed with power to act for them at all is treated as clothed with 
authority to bind them as to all matters within the scope of his real or 
apparent authority, and that third persons are not bound to make in- 
quiry beyond their apparent powers.” Sec. 383, p. 624. This, however, 
must be taken in connection with and subordination to the positive 
provisions of our own law, which require that the power to defend a 
suit shall be express and special. C. C. 2997-98. Indeed, the principle 
referred to relates rather to the power to bind the corporation by the 
acts or contracts of the agent than to the special matter of represent- 
ing it in judicial proceedings. And in the present case no act or fact 
shown can be interpreted into the representation, appearance, or exercise 
of any other or greater powers in Behen than those conferred by the 
written commission already quoted, or than as shown by the evidence 
.of Elliott and other witnesses, 

In Fuselier, Administrator, vs. Robin, 4 An., the doctrine of the 
Louisiana law in accordance with our Code was announced to be that 
the power to represent a principal in the defense of actions is not one of 
administration. Such a power can result only from the express terms 
of an instrument, or from an implication so clear as to be irresistible. 
And the absent defendant with foreign domicile had one agent in Pointe 
Coupée who had authority to institute and prosecute suits, and another 
in New Orleans with power to defend also, and the court held that he 
could only be sued at the domicile of the New-Orleans agent. This case 
is referred to and the doctrine re-affirmed in Dickson vs. Morgan, 6 An, 
562. In De Lizardi et als. vs. Pouverin et als., 4 R., the court said that 
where the power was a limited one (as in the present case) it can not be 
extended beyond what is expressed therein. In Rowland vs. Pascal’s 
Executors, 10 La., 598, it was held that when there is nothing to show 
the character of the mandate with which an attorney is clothed it will not 
de presumed that he had authority to receive service of citation. In Sloan 
vs. Menard, 5 An. 218, a general authority and public notice to all per- 
sons that the agent was authorized to attend to the business of the 
principal in his absence was held not to authorize the agent to bring the 
principal into court as a defendant, and judgments so obtained against 
him were annulled. In Dawson vs. Landreaux, 29 An. 363, it was held that 
even the admission of an alleged agent that he was authorized to repre- 
sent a third person in a suit does not prove the agency, and that the 
authority to represent an absent defendant in a suit must be shown ex- 
pressly or from implication so clear as to be irresistible. 

It is, however, needless to multiply authority on a point so well s et- 
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tled in Louisiana. We think it probable from the evidence that the ab- 
sent corporation might have been suable in New Orleans; it certainly 
was not in Ouachita, under the evidence in this record, otherwise than 
by an attachment, or, at all events, by the appointment of a curator or 
attorney ad hoc in case property was found in the parish, which fact does 
not appear in the present case. Fortunately, henceforward all difficulty 
on this subject will be removed by the act of 1877 requiring foreign cor- 
porations doing business in this State to establish and make public a 
domicile and agency therein for the purposes of suit. 

It is therefore ordered, adjudged, and decreed that the judgment. 
of the court below be and it is avoided and reversed, and it is now 
ordered that the exception to the capacity of J. E. Behen to defend this 
suit and stand in judgment, and to the jurisdiction of the district court 
of Ouachita be maintained, and that plaintiffs’ suit be dismissed at their 
cost in both courts. 








No. 787. 
M. L. Ketty vs. G. M. SanpIDGE ET AL. 


The hypothecatory action can not be maintained unless the evidence shows that 
amicable demand on the debtor for the payment of the hypothecary debt was 
made in a formal manner, thirty days previous to bringing the suit. 

The creditor who brings the hypothecary action must declare on oath that the debt 
is really due him, and that he has demanded payment of his debtor thirty days 
previous to bringing the suit. 

Where a settlement is made after the termination of a tutorship, by which the for- 
mer ward accepts the former tutor’s individual obligation, payable at a distant 
day, in lieu of the security of his bond, and the legal mortgage resulting from 
its record, the former ward loses all recourse on the property of the tutor which 
has passed into the bona fide ownership of athird person. 


PPEAL from the Fourteenth Judicial District Court, parish of More- 

house. Parsons, J. 

Bussy & Morgan for plaintiff and appellee. 

Newton & Hally for defendant and appellant. 

The opinion of the court was delivered by 

Mannine, C.J. Mark .Gouder was appointed tutor to the plaintiff 
in 1859, and gave bond for six thousand dollars, which was recorded. At 
that time he owned a tract of land in Morehouse of two hundred and 
twelve acres, which through several mesne conveyances has become the 
property of the defendants, This suit is to enforce her mortgage upon it. 

The tutorship was terminated by the marriage of the plaintiff in 
1866. She and her husband took a rule in 1869 upon Gouder to file an 
account of the tutorship. He filed a partial account, and asked for fur- 
ther time to complete it. In January 1871 they had a settlement. The 
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indebtedness of the former tutor was fixed in round numbers at two 
thousand dollars, and they agreed to separate it into six equal instal- 
ments, the first of which he paid cash, and for the others, gave his five 
notes maturing from one to five years after the settlement. This suit was 
instituted in 1875, and service was made in September and October of 
that year on the two defendants. Gouder has not been sued at any 
time on these notes. 

The action is hypothecary, and is based upon the mortgage result- 
ing from recording the tutor’s bond in 1859, and from recording a state- 
ment of the tutor’s indebtedness prior to 1870, under the Constitution of 
1868 and the act of the general Assembly thereunder. 

The defendants except on several grounds, of which only thesé need 
be noticed, 1. That the thirty days demand has not been made of the 
debtor prior to the institution of this action; 2, that affidavit of the 
existence of the debt was not made by the plaintiff; 3, that the alleged 
claim of the plaintiff has not been judicially ascertained, and determined 
contradictorily with her debtor. In their answer, they plead in defence, 
that the plaintiff has made a voluntary and extra-judicial settlement 
with her tutor, which releases his bond, and the mortgage created by the 
tutorship. 

It is a condition precedent to the institution of the hypothecary 
action, that amicable demand shall have been made of the debtor for 
the payment of the hypothecary debt thirty days previous to bringing 
the suit. Code of Practice, art. 69. The demand, contemplated and 
provided for by this article has not been made. The only demand of 
which there is any proof is the ten days demand made of the third pos- 
sessor, and we have no means of knowing that even that was made prior 
to the filing of the suit, since this Record presents the singular feature 
of not exhibiting the filing, or the date of filing, of any paper copied in 
it. The ten days notice is dated Aug. 24, 1875, was received by the sher- 
iff on the 27th., and served on 28th. of same month. When the suit 
was filed does not appear. For aught that the Record shews, it may 
have been filed before the notice was issued or served. The citation 
upon the petition was served on one defendant Sept. 20, and on the other 
Oct. 9. But assuming that the suit was not filed until after the expiration 
of ten days from Aug. 28th., the date of service of that notice, there is still 
wanting any evidence of the demand upon the debtor thirty days before. 

The testimony of Gouder, who now lives in Texas, was taken under 
commission, and he was asked if demand of payment of the notes had 
not been made of him. He answered that demand of the payment 
of each note, as it matured, had been made of him by the plaintiff's 
counsel by letter. This is not the demand contemplated by the Code of 
Practice as the necessary precursor to the institution of the hypothecary 
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action against a third possessor of property, but the demand ordinarily 
«made of a maker of a note prior to the institution of a suit against him 

‘personally for the recovery of the amount of the note. The formal 
-<demand, as set forth in the article above cited must be made, or the 
action fails. Broussard v. Philips, 6 New Series, 310. Robichaud v. 
Worsham, 4 La. 125. — 

It is also prescribed that the creditor who brings the hypothecary 
action must declare on oath that the debt is really due him, and that he 
has demanded payment of his debtor thirty days previous to bringing 
the suit. Code of Practice, art.70. But it has been held that where the 
«creditor proceeds via ordinaria, such oath is not necessary. Smith v. 
Blunt, 2 La. 132. Gravier v. Baron, 4 La. 239. 

There was no judicial ascertainment of the sum due by the tutor to 
his ward. Gibbs v. Lum, 29 Annual, 531. Long after she had become 
gui juris, she made an extra-judicial settlement with her tutor of his 
tutorship, and by concert with him established a fixed sum as the amount 
due her, and voluntarily entered into an arrangement with him, whereby 
the sum due was divided in several instalments, the first of which was 
paid cash, and the last was not to be paid until five years thereafter. 
Even if such voluntary and extra-judicial settlement of a tutor’s accounts 
‘be sufficient to base an hypothecary action against property alienated by 
‘him, and in the ownership of a third possessor, a question not necessary 
mow to be decided, we think such settlement, made as in this case with 
postponement of the time of payment to a distant day, and by the 
acceptance of the tutor’s individual obligations in lieu of the security of 
his bond, and the legal mortgage resulting from recording it, destroyed 
‘the right of the former ward to have recourse upon the property of the 
tutor which had passed into the possession and bona fide ownership of 
‘third persons. 

The plaintiff took the settlement of her tutorship out of the hands ° 
-of the law, and made one for herself, by the terms of which she must 
abide. To permit her to adjust her accounts with her former tutor, as . 
her inclination or his suggestion prompted, and after that arrangement 
‘had become unproductive of benefit to her, to pursue the third possessors 
of his property through the hypothecary action, would be introducing 
a new and additional harsh feature in that proceeding, and would open 
‘the door to collusive settlements which might work incalculable injury. 
‘The judgment of the lower court is erroneous. 

It is ordered, adjudged, and decreed that the judgment of the lower 
<ourt is avoided and reversed, and that there be now judgment in favour 
of the defendants against_the plaintiff upon her demand, and for her 
<osts in the lower court, and the costs of appeal. 

Renearing refused 4 
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J. C. Wrtiiams vs. WM. Herrner, SHERIFF, ET AL. 


An alleged sale of his property by a debtor can have no effect as against a creditor 
who has attached the property, when the purchaser of the property fails to show 
that the act of sale was filed or recorded before attachment was levied. 


PPEAL from the Tenth Judicial District Court, parish of Caddo. 

Boarman, J. 

Nutt & Leonard for plaintiff and appellee. 

Wm. H. Wise for defendants and appellants. 

The opinion of the court was delivered by 

Spencer, J. Hamilton & Co. being creditors of one J.C. Grigg for a 
large amount sued out an attachment against his property, under which 
writ the sheriff seized and took possession of the land in controversy in 
this case. The seizure under the attachment was made about four or 
five p.m. on January 9, 1874. But on the morning of January 9, 1874, 
Grigg and his half-brother, J. C. Williams, plaintiff herein, had gone 
before the recorder and passed an act whereby said Grigg purported to 
sell to his brother, J. C. Williams, the land in controversy for $7000; of 
which $1000 is stated to be cash ; $2000 assumpsit of a mortgage to one 
Moore; and for the balance, $4000, the purchaser executes his note at 
twelve months. There is nothing to show the date of the filing or regis- 
tering of this deed beyond the certificate of the recorder, given on 
November 15, 1877, that the act is “now on file and record” in his office. 

Hamilton & Co. proceeded in their attachment suit to judgment 
against Grigg, obtained recognition of their attachment privilege, issued 
execution thereon, and seized and advertised the property attached for 
sale. Williams, alleging his inability to give bond for injunction, filed 
this third opposition to the sale, citing the sheriff and Hamilton & Co. 
as defendants. The sale proceeded, and Hamilton & Co. bought the 
property. They answer the opposition of Williams by alleging: 

1. That they seized and attached the property before the said pre- 
tended sale could have effect, and have bought the property under said 
attachment proceeding. 

2. That the sale from Grigg to the plaintiff was a fraudulent simu- 
lation. , 

Both defenses are good. 

1. The plaintiff has failed to show that his deed was filed or recorded 
as the law directs before Hamilton & Co. attached. 

2. Williams and Grigg are brothers. Grigg is shown to have been 
greatly embarrassed and insolvent. He stated to one of the witnesses 
a few days before this pretended sale that he wanted to dispose of his 
property, “ to beat old Hamilton, if he could.” Williams is shown to 
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have been impecunious, without credit, industry, or enterprise; living 
most of the time with his mother. The $1000 cash payment, as usual in 
such cases, turns out to be a pretended stale indebtedness, due years 
before by Grigg to plaintiff and another brother for loaned money and 
an indefinite amount of cotton. The only evidence that this claim ever 
existed is Grigg, and he represents it as being, so far as the $500 bor- 
rowed is concerned, money borrowed by his aged and almost indigent 
mother for his said two brothers,who loaned it to him. One of the brothers, 
E. D. Williams, was sworn as to the reality of the sale from Grigg to J. 
C. Williams, but he knows nothing except what they had told him. He 
is silent as to this pretended loan. Plaintiff prudently does not testify, 
nor does the mother. 

In our opinion the whole transaction between J. C. Williams and 
Grigg is an audacious and fraudulent simulation, so transparent as to be 
almost ludicrous. 

It is therefore ordered, adjudged, and decreed that the judgment 
appealed from be avoided and reversed, and it is now ordered that there 
be judgment rejecting the demands of J. C. Williams at his costs in both 
courts. 


Mr. Justice EGan recused. 








No. 818. 
Tuer State vs. E. H. Doane ET AL. 


The sureties on the appearance bond of one committed on a felonious charge are 
entitled to be released from their bond, after the discharge of the grand jury at 
the first term of court after the execution of the bond, without finding a true 
bill. 


PPEAL from the Fourteenth Judicial District Court, parish of Rich- 

land. Parsons, J. 

W. N. Potts, District Attorney, for the State and appellant. 

Wells & Williams for defendants and appellees. 

The opinion of the court was delivered by 

ManninG, C.J. E. H. Doane was charged with being an accessory 
before the fact to the murder of Isaac Myrick, and after a preliminary 
examination, was held in a bond of five thousand dollars by the com- 
mitting magistrate to answer the charge before the District Court. He 
gave the bond with two sureties. That court afterwards met at the reg- 
ular time for its next ensuing term, and a grand jury was empanelled, 
which failed to find a bill against Doane. After the discharge of the 
grand jury, Doane’s sureties moved to be released from their bond. 

The State opposed their discharge for the reason that although the 
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grand jury had not found a true bill against Doane at that term, non 
constat that a subsequent grand jury would not find such a bill at some 
subsequent term, and the crime being imprescriptible, Doane was liable 
always to an indictment. The State also contended that the sureties 
must be held bound until the grand jury had acted on the charge, and 
returned, “not a true bill.” 

If the sureties to a bond of this kind must be held bound until a 
second term of the court is held, and a second grand jury has been 
empanelled and discharged, they may be held until any subsequent term 
of court, or forever. They were entitled to a discharge from the appear- 
ance bond after the discharge of the grand jury at the first term after 
the execution of the bond, without finding a true bill. 

The failure of the grand jury to indict the accused does not of itself 
relieve him of liability to a future prosecution. That can only be done 
by the jury acting on the charge, and returning, “not a true bill.” But 
that is not the question here, but solely, whether the sureties to his 
appearance bond should be released by a judgment of court under the 
facts shewn. We think they were properly released from their bond. 
Judgment affirmed. 








No. 871. 
HELENA SNIDER ET AL. VS. LEONARD CUTLIFF ET AL. 


Until the rendition of an account, and classification of the debts of the succession, 
the executor can not, even under an order of court, transfer to one creditor, in 
compensation or payment of his debt, an asset of the succession. Such a trans- 
fer is null and void. 

Where the vendee of succession property sold on a twelve-months bond fails to pay 

the price, the executor may resolve the sale, and recover the property, 


PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Boarman, J. 
W. A. Seay and N. C. Blanchard for plaintiffs and appellants. 
Land & Taylor, W. H. Wise, and Nutt & Leonard for defendants and 
appellees. 
The opinion of the court was delivered by 
Spencer, J. The property of the succession of Mildred 8S. Cutliff, 
on application of her husband, R. A. Cutliff,as executor, was sold to pay 
debt, on twelve-months credit, the purchasers executing twelve-months 
bonds. 
Among other property sold was the “Southern Hotel,” in Shreve- ° 
port, adjudicated to A. H. Leonard for $13,600, for which he gave a 
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twelve-months bond with F. A. Leonard as security. The deed to Leon- 
ard was recorded in Conveyance Book, February 26, 1874, but there was 
no registry in Mortgage Book until twenty-second January, 1875. Prior 
to this registry in Mortgage Book, to wit, on December 30, 1874, Snider & 
Holmes, plaintiffs herein, obtained and registered in the Mortgage Book 
a judgment against A. H. Leonard, thereby acquiring a judicial mort- 
gage on his property in Caddo. ; 

On application of the executor, ex parte, the parish judge ordered 
that “he be authorized to pay the debts due by the succession by trans- 
ferring to the creditors the twelve-months bonds given by the pur- 
chasers of the property at the said succession sale. This order was 
granted and its execution attempted to be carried out with some of the 
creditors. This was before there was any account rendered or classifi- 
cation of debts in the probate court, and before any judicial ascertain- 
ment of the solvency of the succession—that being yet an open and dis- 
puted question. 

The twelve-months bond of A. H. Leonard was a large one—for 
$13,600—larger than the debt of any one creditor. Thereupon the ex- 
ecutor hit upon this novel device to meet the exigencies of the occasion. 
He found that the debts due Jacob Hoss, W. A. Pegram, and Louis 
Taylor amounted to $11,041 32, or $2558 68 less than the bond. He 
thereupon wrote upon the bond as follows: “This bond is credited 
with the sum of $2558 68 of its date, and is now transferred to Jacob 
Hoss, W. A. Pegram, and Louis Taylor in payment of debts due them 
by estate of M. 8S. Cutliff, deceased, March 11, 1874. 

“RR. A. Curtirr, Executor.” 

The proof is direct and positive that not one dollar had been paid 
on said bond. Indeed, it is not stated inthe indorsement that any pay- 
ment had been made, but simply that “a credit” was put on it. It is 
shown that R. A. Cutliff was not under bond as executor and not respon- 
sible; that a vexatious litigation had been going on between him and 
.some of the creditors—they trying to force him to give bond, and he 
trying to sell the property without doing so ; that a sort of compromise 
was reached, and under the sanction of the court it was arranged that 
the sale should proceed and the funds shonld be deposited in bank, and 
the executor be not required to give security. This arrangement to give 
over these twelve-months bonds to the creditors was evidently a sub- 
stitute for the “bank deposit scheme.” By this arrangement it was ex- 
pected that their collection by an irresponsible party would be avoided 
and the creditors secured. It needs no argument to show that an 
executor of a probably insolvent succession can not, by renouncing its 
rights, give away its effects; and it would seem equally certain that 
before the rendition of an account, and classification and ascertainment 
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of its debts, he can not, with or without the order of the court, set off 
and give to one creditor an asset of the estate, even at its face value, for 
the reason that the remaining assets might prove worthless, and the 
other creditors be left without any thing. Such a mode of settling suc- 
cessions is not to be tolerated; and we hold that the attempted assign- 
ment of Leonard’s twelve-months bond did not divest the succession ot 
its rights of ownership therein; and further, that the so-called credit 
indorsed thereon did not extinguish any part of the said bond. 

Some time after this attempted assignment and credit, the creditors 
to whom the bond had been given returned it to the executor, who 
brought suit against A. H. Leonard to resolve the sale for non-payment 
of the price. Leonard answered the suit on the same day that the 
petition was filed, admitted the non-payment, and made no opposition to 
the dissolution. There was judgment dissolving the sale and restoring 
the property to the succession of Cutliff free of all incumbrances im- 
posed on it by Leonard. ‘ 

The plaintiffs bring this revocatory action to annul this judgment as 
obtained and consented to by their debtor Leonard, in fraud of their 
rights, and with intent to defeat their judicial mortgage on the property. 
The basis of plaintiffs’ argument is that the succession of Cutliff had 
parted with the twelve-months bond, and did not therefore hold the 
debt due for the price of the sale, and had no interest’ in its resolution; 
that no one but the vendor himself can bring the resolutory action, and 
that therefore as the assignees of said bond could not do so they frau- 
dulently interposed Cutliff, executor and vendor, to bring the suit. It is 
unnecessary for us to decide in this case whether the right of resolution 
passes or not to the transferee of the debt for the price. We may say, 
however, that we consider it an open question. -Such being the corner- 
stone of plaintiff's pretension, our conclusion, stated above, that the 
estate of Cutliff, the vendor, does own the bond, would seem to remove 
it. Sublato fundamento, casit opus. 

We think it highly probable that this action in resolution was 
prompted and necessitated by the fact that by not registering the bond 
in the mortgage office promptly the security of the debt was jeopardized 
by the interposition of plaintiffs’ judicial mortgage. It can not be denied 
that if the price be not paid the vendor may resolve the sale. This is 
an indubitable right. Plaintiffs do not pretend that the price ever had 
been paid. On the contrary, they show that Leonard was and is hope- 
lessly insolvent, which of itself is strongly presumptive of non-payment, 
It may have been wrong or wicked in him not to pay, and thereby he 
undoubtedly injured plaintiffs. But we do not see in this any reason 
why the executor of Cutliff should have allowed plaintiffs to swallow up 
the property of that estate, when by the exercise of a plain legal right it 
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could be averted. No doubt Leonard was gratified at the opportunity 
of getting rid of an elephant in the shape of a hotel, which plaintiffs’ 
counsel assert was worth much less than he gave for it. Whatever were 
his motives, the vendor in exercising the remedy of resolution and there- 
by recovering a thing never paid for and honestly belonging to him, 
does no wrong to the creditors of the vendee. What equitable right 
have they to take property to pay their debts, when that property did 
not belong to their debtor, because not paid for? If they thought it 
their interest to keep the property in the patrimony of their debtor, 
they could have done so by exercising his right and paying the price to 
the vendor. But if the property be worth less than the price due, as is 
admittedly the case here, we are at a loss to see what wrong plaintiffs 
have suffered by having it taken back, and their debtor burdens thereby 
diminished. Plaintiff's claims has little to support in law and less in 
equity. 

The judgment appealed from is correct, and is affirmed at costs of 
appellants. 








No. 866. 
WILBERGA SCHNEIDER vs. Etna Lire Insurance Co. 


Acase will be remanded on the ground of newly discovered evidence filed in this 
court, whenever it shall appear that the ends of justice demand it. 

PPEAL from the Tenth Judicial District Court, parish of Caddo, 

Land, J., ad hoe. 

Looney & Elstner for plaintiff and appellee. 

T. Alexander and T. F. Bell for defendant and appellant. 

The opinion of the court was delivered by 

Manninea,C. J. The plaintiff sues to recover three thousand dollars, 
the amount of a policy of insurance on the life of her husband, William 
Wackerle, of which she is the beneficiary. She had judgment in the 
lower court last December. 

’ The defendant files in this court the affidavit of William Wackerle, 
made in San Francisco on the 24th of last month, in which he details his 
history, giving the names of his parents, of his wife, the date and cir- 
cumstances of his marriage, the name of the priest who celebrated it, 
his removal from Minnesota where the marriage took place, his war ser- 
vice in company H, 9th. Regiment from that State, his residence in other 
States and finally in Quincy, Ill. where he left his wife in 1870, and went 
to Sacramento, Cal. and shortly afterwards to Hydesville in that State 
where he is now living, and does not know where his wife is, not having 
heard from her for several years. 

There are other affidavits filed which were taken on the same day, 
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at the same place. Joseph Weinmann’s is that he knew Wackerle in 
Minnesota, and his wife also—that he was a lieutenant of the company 
of volunteers, of which Wackerle was a member, and served with him, 
and has been in correspondence with him several years about obtain- 
ing a pension for him—that he is present while Wackerle is making his 
affidavit, and recognizes that affiant as the man whom he knew in Min- 
nesota, and in military service, and whose wife’s name was Wilberga. 
John Hein and Nicholas Hein swear that they were members of the 
company along with Wackerle, and give the name of the captain, as well 
as that of Weinman as lieutenant, and that have now before them then 
the same Wackerle, whom they recognize, and who has just then made 
the affidavit before mentioned. 

It appears the affiant Wackerle then went to a photographer, and 
we have his affidavit that the photograph which he appends was taken 
by him on that day of a man who represented himself as William 
Wackerle. 

The defendant thereupon prayed the court not to enter upon the 
consideration of the merits of the cause, but to remand it for a new 
trial upon this shewing. This motion, and the accompanying affidavits 
were filed on the 16th. of this month, the day after the transcript of 
appeal was filed. The plaintiff filed her counter-affidavit on the 17th., 
stating that she has just arrived at this place, and inspected the photo- 
graph, and read the affidavits filed by the defendant, and that the person 
thus photographed is not her late husband, and is not like him—that 
“her husband’s hair was curly, different pointedly and distinctly from 
that of the photograph annexed, in fact in every feature there is no sim- 
ilarity between the photograph and her late husband, and that the affi- 
davits as to identity are false.” 

The suit was filed in January 1877, and the answer at the ensuing 
April term, and the defendant then denied the death of the William 
Wackerle, whose life it had insured. During the interval between that 
and the December term numerous depositions were taken, and on the 
trial the plaintiff herself testified. She related her personal history, 
giving date and place of her marriage, the name of the priest-celebrant, 
which the clerk has spelled Wistman—idem sonans with Wissmann, the 
name given in Wackerle’s affidavit—the subsequent journeys and remov- 
als of her husband and herself, and his final departure, as she says, for 
Texas. She heard of his death in that State in January 1873, she being 
then in St. Louis, and came on in April of that year. A labourer of the 
same name as her husband had been killed on the railway, by the pas- 
senger train crushing his leg, a few miles from Shreveport on Dec. 25, 
1872. She proved to the satisfaction of the lower court that this man 
was her husband. 
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When a party to a suit dies after judgment in the lower court and 
before the appeal is heard, his counsel upon suggestion or proof of his 
death, moves in this court to have his representative made a party to 
the appeal, and it is granted as a matter of course. Here is a suit based 
upon the death of a person, and the suggestion is that he is alive, and 
the proof, filed with the suggestion, ex-parte and not entirely regular in 
its authentication, apparently —— it, while the plaintiff emphati- 
cally contradicts it. 

We can not receive new and original evidence except for certain pur- 
poses, and there is no precedent in our Reports to this application. 
Nevertheless, it is the duty of courts to make precedents when the ends 
of justice demand it. If we should refuse this motion to remand, and 
proceed to the examination of the merits, and reverse the judgment 
already obtained by the plaintiff, she would in her application for rehear- 
ing no doubt join in the defendant’s motion. If we should affirm the 
judgment, our concurring assent to the lower judge’s belief in her hus- 
band’s death would so firmly fix that belief in her own mind that she 
might abate any efforts to ascertain whether he be alive or not, while 
the defendant would have suffered a serious and irreparable wrong, if it 
shall in the end prove true that the William Wackerle who is now living 
in California is really the husband of the plaintiff. 

We are not unmindful that under cover of a motion to remand for 
evidence subsequently discovered, attempts may be made to delay appeals 
in other cases, but the remedy is in our own hands, and the circumstances 
of the present application are extraordinary and exceptional. We shall 
give to both parties an opportunity to ascertain a fact so interesting 
to them. 

It is ordered, adjudged, and decreed that the judgment of the lower 
court is avoided and reversed, and that this cause is remanded thereto 
for a new trial, the costs of this appeal to await final judgment therein. 


On APPLICATION FOR REHEARING. 


The plaintiff applies for a rehearing, and complains that we have 
granted more than the defendant in its motion asked. The rehearing is 


granted. 


On REHEARING. 


The motion of the defendant was to remand for the purpose of enab- 
ling it to verify by proof before the lower court the truth of the affi- 
davits filed here in support of its motion, When we determined to 
remand, it occurred to us that we might possibly do the plaintiff an 
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injustice if we should confine the lower court to an examination of the 
sole question whether the insured was still living. But since she desires 
that question alone to be submitted, we shall make our decree in accord- 
ance with the wishes expressed in her counsel’s brief. Therefore 

It is ordered and decreed that gur former judgment is set aside— 
that the judgment of the lower cotrt is-avoided and reversed—and that 
the case is remanded to the lower court solely to receive proof of the 
existence of the insured in manner’and form as set forth in the motion 
of the defendant, and then to render judgment between the parties upon 
all the proof in the present record and that to be taken on the trial 
as herein ordered, and that the costs of this appeal await the final 
decision of uhe cause. 








No. 827. 
NEWMAN BrorHers vs. 8S. E. Cuney. 


The Parish Court has exclusive original jurisdiction in all ordinary suits, in which 
the sum involved is less than $500 exclusive of interest. 

This Court has appellate jurisdiction of all judgments rendered by the District 
Court in cases appealed from the Parish Courts, when the amount involved, in- 
cluding principal and interest, is more than $500. 

PPEAL from the Twelfth Judicial District Court, parish of Cata- 
houla. £llis, Judge ad hoc. 

Charles J. Boatner and S. L. Elam for plaintiffs and appellants. 

John S. Boatner for defendant. 

The opinion of the court was delivered by 

Marr, J. Newman Brothers obtained a judgment in the parisk 
court, against Mrs. Jane C. Cuney, for $398 73, with eight per cent interest 
from the third of January, 1869, which they caused to be recorded as 
a judicial mortgage. They afterward brought an hypothecary action,. 
in the same court, against Stephen E. Cuney, to whom their judgment 
debtor had sold certain lands after the recording of the judgment; and 
obtained judgment, on the twenty-sixth April, 1875, for the $398 73, with 
interest and costs, which was made executory and ordered to be enforced 
on the property standing in the name of Stephen E. Cuney, described in 
the judgment. 

From this judgment Cuney appealed to the district court. He 
amended his pleading, and obtained a judgment annulling the judgment 
of the parish court, on the ground of want of jurisdiction. From this 
judgment Newman Brothers have appealed to this court ; and Cuney 
moves to dismiss, on the ground that the judgment of the district court, 
on an appeal from the parish court, is final; and that this court is with- 
out jurisdiction. 

76 
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The judgment of the parish court for $398 73, with eight per cent 
interest from January 3, 1869, was for an amount largely in excess of 
$500. According to article seventy-four of the Constitution, the jurisdic- 
tion of the Supreme Court “shall extend to all cases where the matter 
in dispute shall exceed five hundred dollars.” The matter in dispute in 
the parish court and in the district court exceeded five hundred dollars; 
and this court has jurisdiction, by the express terms of article seventy- 
four of the Constitution. 

By article 85 of the Constitution, the district courts have original 
jurisdiction in all civil cases where the amount in dispute exceeds five 
hundred dollars, “exclusive of interest ;” and by article 87 the parish 
courts have exclusive original jurisdiction in ordinary suits, in all cases 
where the amount in dispute exceeds one hundred dollars, and does not 
exceed five hundred dollars. If these articles are taken literally there is 
no court in the State which could take jurisdiction of a case in which the 
capital sum, the amount of the debt, is five hundred dollars, if any inter- 
est whatever be due on it. The district courts can not take jurisdiction, 
because the capital sum due must exceed $500, exclusive of interest ;” 
and the parish courts can not take jurisdiction, because the limit is 
“when the amount in dispute does not exceed five hundred dollars; 
that is, the amount in dispute, principal and interest, must not exceed 
$500. 

We had occasion to consider this subject fully in Decklar vs. Frank- 
enberger, 30 An. 410; and our conclusion was that the words exclusive 
of interest must be supplied, with respect to the jurisdiction of the par- 
ish courts, so as to make the clause of article 87 in question read thus: 
“They shall have exclusive original jurisdiction in ordinary suits, in all 
cases where the amount in dispute exceeds one hundred dollars, and does 
not exceed five hundred dollars, exclusive of interest; subject to an 
appeal to the district court in all cases when the amount in contestation 
exceeds one hundred dollars, exclusive of interest.” 

The plain meaning of the articles eighty-five and eighty-seven is 
that the district courts have original jurisdiction when the capital sum, 
the amount in dispute, exceeds five hundred dollars, exclusive of interest; 
that the parish courts have exclusive original jurisdiction in all ordinary 
suits when the capital sum, the amount in dispute, does not exceed five 
hundred dollars, exclusive of interest; and that the district courts have 
appellate jurisdiction in all the ordinary suits falling within the jurisdic- 
tion of the parish courts, “when the amount in contestation exceeds one 
hundred dollars, exclusive of interest.” 

We have in this case all the elements of jurisdiction in the three 
courts.. The capital sum is less than $500: and therefore it falls within 
the exclusive original jurisdiction of the parish court. It falls within 





MONROE, JULY, 1878. 





Newman Brothers'vs. Cuney. 





the appellate jurisdiction of the district court, because the amount in dis- 
pute exceeds $100, exclusive of interest; and it is subject to the juris- 
diction of this court because the amount in dispute, principal and” inter- 
est, exceeds $500. 

The judge of the district court erred in deciding that the parish 
court was without jurisdiction. We have no authority, on this appeal, to 
deal directly with the judgment of the parish court ; but we have revisory 
power over the judgment of the district court. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court, appealed from, be annulled, avuided, and reversed ; 
that this cause be remanded to the district court, with instructions 
to that court to proceed to hear and determine the appeal herein taken 
from the parish court to the district court, according to law, and the 
principles herein announced ; and that the appellee, Stephen E. Cuney, 
pay the costs of this appeal. 


DIssENTING OPINION. 


DeBuano, J. For the reasons given by me in “Adam Decklar vs. 
Frankenberger,” I respectfully dissent from the opinion and decree in 
this case. 








No. 864. 
B. M. JoHnson vs. Mrs. JuLIA MAYER ET. AL. 


It is not an inconsistency in pleading, in a direct action to annul, to allege that a 
sale is simulated, and if not simulated that it is fraudulent. 
A pretended sale by an insolvent debtor to one of his creditors, will be set aside on 
the petition of any other creditor. 
PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Boarman, J. 
T. Alexander and N. C. Blanchard for plaintiff and appellant. 
Land & Taylor for defendants and appellees, 
The opinion of the court was delivered by 
Spencer, J. Thisis a direct action brought by plaintiff against Mrs. 
Julia Baer (wife of Mayer), and her vendees, L. Bodenheimer and Mrs. 
Marx Baer, in which plaintiff charges that he is a judgment creditor of 
Julia Baer—that she was insolvent on the 11th December, 1874—that on 
that day she executed what purported to be two acts of sale; one of a 
house and lot in Shreveport, to L. Bodenheimer, and one of sixty-acre 
tract of land to Mrs. Marx Baer. 
He charges that these “pretended sales were and are fraudulent 
simulations and shams, entered into by said parties respectively to de- 
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fraud the creditors of said Julia Baer, etc. That said Julia Baer never 
delivered said property to said pretended purchasers, but has continued 
in possession of the same herself all the time—that the pretended con- 
sideration of said sales has never been paid, etc.” He further alleges 
* that if said pretended sales had any reality or substance at all—which 
is denied—they were separately and collectively acts done in fraud of 
petitioner’s rights, knowingly and willfully by the parties thereto, etc.’” 
“ That if said Bodenheimer and Mrs. Marx Baer were creditors,” the said 
acts gave them a fraudulent preference, etc. He prays that said prop- 
erty be decreed to belong to his debtor, and that said acts be annulled 
and avoided in so far as they affect him, ete. 

Defendants, Mrs. Mayer and Bodenheimer, filed an exception of 
misjoinder, in this, that they could not be joined as co-defendants with 
Mrs. Marx Baer. This exception was manifestly not well taken so far as 
Mrs. Mayer, the vendor, was concerned—she was necessarily joined with 
her vendees as defendant. Indeed, we see no legal objection to the 
joinder of Bodenheimer and Mrs. Marx Baer as co-defendants, since 
they are charged with conspiring with the debtor to defraud her cred- 
itors. Williams vs. Hawthorne, 14 A. 625. But whether this be so or 
not, it is unnecessary to decide, since before trial of the exception the 
plaintiff dismissed his suit as to Mrs. Marx Baer. Bodenheimer has no 
right to complain of this, since it left him precisely where he claimed a 
right to be, i. e., to test his title separately and on its own merits. 

The next plea filed by defendants was one to compel plaintiff to elect. 
between the two grounds of his demand, to wit: simulation and fraud, 
on the ground that they are inconsistent. We have quoted the sub- 
' stance of plaintiff's allegations. We see no inconsistency in saying that 
a sale is simulated, and if not simulated, thatit isfraudulent. It is very 
like claiming a right by two titles. It has been held not inconsistent 
pleading to claim to be owner of a thing, and if not owner a privileged 
creditor on it. ; 

When sales are attacked by a direct action, there is no reason why 
the party may not demand relief from them by alleging simulation or 
fraud, or both. We are not disposed to hamper the remedies of cred- 
itors, who resort to direct actions, by doubtful technicalities. In the 
class of cases now under consideration, the widest latitude should be 
given them, for they are necessarily to a great degree uninformed as to 
the precise relation existing between their debtor and his coadjutors in 
wrong-doing—often they are compelled to strike in the dark. If the 
purchaser’s title is an honest one, it is better for him that the double test 
be applied in one, instead of two suits. Little ground is there for him to 
eomplain, when he is called upon by citation and petition to verify the 
truth and reality of his title. The prayer of plaintiffs petition is broad 
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enough to cover our decree, whether we hold the sale to be simulated or 
fraudulent. 

Under the view we have taken of the merits of this case, the plea of 
prescription becomes immaterial, since we think that there is rarely 
found in judicial proceedings a clearer, bolder simulation than is dis- 
closed by this record. . 

We find the facts to be as follows: Leopold Baer, a merchant of 
Shreveport, died during the epidemic, in September, 1873. He left con- 
siderable property—real and personal—a stock of goods, and credits. 
He made his wife, Mrs. Julia Baer (now Mayer), defendant herein, his 
sole heir and universal legatee. The will was probated, and by order of 
court she was put into absolute and unconditional possession. From 
that time she treated all the effects of the succession as her own—dis- 
posed of the goods, and collected the assets. There were large debts 
outstanding against the estate for which she became liable, and several 
of them were put into judgment against her—among them that of plain- 
tiff. The personal property all disappeared, and there were only three 
pieces of real property, to wit: the dwelling sold to Bodenheimer, the 
tract of land sold to Mrs. Marx Baer, and a store in Shreveport—the 
latter incumbered by special mortgages fully up to its value. The de- 
fendants’ counsel admit the existence of debts to amount of over $13,000 
on 11th December, 1874.. We think evidence shows agreater sum. The 
only tangible property shown was the three pieces of real estate. The 
evidence satisfies us that after the depreciation in property took place 
in consequence of the epidemic and other causes in 1873 the debts ex- 
ceeded considerably the property available for their payment. Mrs, 
Julia Baer was insolvent. On the 11th December, 1874, by public act 
she sold her residence to Bodenheimer for $2400—acknowledging one 
third cash, and notes at one and two years for the balance, with interest; 
she retains no mortgage or privilege. On same day she sold the sixty 
acres of land to her sister-in-law, represented by her husband, Marx 
Baer, for $1500 cash. The store, as we have said, was deeply mortgaged, 
and afterward sold out for little over half the mortgage debt. 

Bodenheimer was a witness to the act of sale to Mrs. Marx Baer, 
was the intimate friend of the deceased, Leopold Baer, who was a mer- 
chant in good standing before his death in 1873. Bodenheimer was the 
partner of Levy, who, after L. Baer’s death, acted as agent and adviser 
of the widow, till her remarriage with Mayer. Mrs. Julia Baer, the vend- 
or of Bodenheimer, was living in the house at the time of the sale, and 
has ever since continued to live init. She was not sworn as a witness, 
Bodenheimer was. He swears that the sale was bona fide. That the 
cash payment of $800 was the amount of a debt due him by L. Baer 
since 1869, for which he never took or had any written evidence. That 
he has never paid either of the notes given forthe price. That he rented 
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the house to his vendor at $30 a month ever since he purchased it, but. 
has never collected or demanded the rent up to date of his testimony, 
over three years after he acquired the property. He says he paid the 
taxes and insurance on it; and he intended to have the rents credited 
on his notes. This in one place he assigns as a reason for not paying 
them, leaving the inference that his vendor was to take the price out in 
rents. In another place he says he did not pay them because there was 
a suit against him for about ten feet of the lot. That suit was preceded. 
by a trespass upon this property. The claimant tore down and moved 
@ division fence. Before doing so he sent a messenger to Bodenheimer 
informing him of his intention, and asking him to come and see about it. 
Bodenheimer replied that “ he had nothing to do with it.” Mrs. Julia 
Baer, the occupant, protested violently against a man who would thus. 
“possess himself of a widow woman’s property,” and said “ go and see 
Mr. Bodenheimer, he is the agent of my affairs.” The old adage is, “in 
vino veritas.” The same is true of anger. These are small and appa- 
rently trifling circumstances, when weighed against the high-sounding 
periods of an authentic act. But straws are better indicators of the 
course of the wind than are the marble columns of some imposing tem- 
ple. It is at unguarded moments that truth eludes the vigilance of fraud. 
and exposes it to detection. “Trifles light as air” may become “con- 
firmations strong as-proofs of Holy Writ.” 

When we group all the facts of this case together—the insolvency 
of the debtor—the relations of intimate friendship between the parties— 
the stale debt (of more than doubtful existence) which is made to fill the 
role of cash payment—the continued possession of the vendor—the 
lease, with no payments of rent—the non-payment of any part of the 
notes given for the price—the indifference of the purchaser as to im- 
provements made upon the property, and as to a very flagrant trespass. 
upon it—the indignant assertion of ownership by the vendor in a mo- 
ment of forgetfulness—who can doubt, especially in the face of the legal 
presumptions of articles 2480 and 3556, No. 25, that this whole transac- 
tion is a bold and fraudulent simulation, gotten up and concocted for 
the purpose of defrauding the creditors of Mrs. Julia Baer? We do not 
doubt it, and shall so decree. 

It is therefore ordered, adjudged, and decreed that the judgment. 
appealed from be avoided and reversed, and it is now decreed that the 
sale made by Mrs. Julia Baer to Lazarus Bodenheimer, of the property 
described in plaintiff's petition of date December 11th, 1874, be and the 
same is declared a fraudulent simulation, and null and void, and that. 
the same is liable and subject to plaintiff's judgment and mortgage. 

It is further decreed that defendants pay costs of both courts, except. 
those incurred in the lower court by process against Mrs. Marx Baer. 
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No. 862. 
M. L. Scovet vs. V. M. Grit. 


He who contends that he is exonerated from an obligation on which he is sued, must 
prove the payment, or the fact which has extinguished the obligation. 

The possession by the creditor of property of his debtor, with the latter’s consent, 
for the purpose of paying himself out of its hire, is an acknowledgment of the 
debt which interrupts prescription. 


PPEAL from the Tenth Judicial District Court, parish of Caddo. 

Boarman, J. 

Wise & Herndon for plaintiff and appellant. 

Wm. A, Seay for defendant and appellee. 

The opinion of the court was delivered by 

DeBtanc, J. On the 15th of June 1872, J. L. Gill, acting as defend- 
ant’s agent, subscribed and endorsed two notes of each $833.33 ¢., pay- 
able to the order of his principal, one on the Ist of February, the other 
on the first of April 1873. Those notes passed into plaintiff's possession, 
and—according to the allegations of his petition—before maturity and 
for a valid consideration. 

The defence is that V. H. Gill delivered to plaintiff his steamboat 
“ Flavilla,” to be run by him until enough money should be realized to 
liquidate the notes sued upon and other debts, and that her earnings 
were sufficient for the purpose, 

In this Court, the prescription of five years is pleaded in bar of 
plaintiff's action on the note which matured on the 1st of February 1873, 
and—uuless its course has been interrupted—that plea must prevail, 
the citation in this case -having been served on defendant on the 23d of 
March 1878. 

The consideration of the notes, and the power of J. L. Gill to draw 
and endorse them are not disputed, and the questions presented are: 

1. Did the earnings of the Flavilla suffice to pay those notes, and— 

2. If not, is plaintiff's action prescribed as to that which matured 
in February ? 

J. L. Gill, who is a brother of defendant, swore—on the trial—and 
we, here, transcribe his own words—that “he had turned over the 
steamer Flaviila to the plaintiff, to be run by him in the upper river 
trade, as he himself knew nothing of that trade. The understanding 
and agreement between them was that the earnings of the boat were to 
go to the payment of its indebtedness, and that—in said indebtedness— 
the notes sued on were included. Under that agreement, the boat was 
in defendant’s possession for about three months, and—under his man- 
agement—made four trips, the gross earnings of which J. L. Gill esti- 
mates at over twelve thousand dollars. This estimate is based, partly 
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‘on alleged admissions of the plaintiff and partly on conjectural calcula- 
tions, He never—he said—leased the boat to Sale & Murphy. 

Captain Scovel swore that he had no dealing with either J. L. or V. 
H. Gill, that the steamer Flavilla was turned over to him by Sale & 
Murphy, to be—as it was—run for exclusively their account, that they 
paid the salaries of the officers of the boat and other bills due by it, and 
received all its earnings. He did not render the settlement asked by J. 
L. Gill, for the reason that he had not been employed by him, but by 
Sale & Murphy, who advanced him fifteen hundred dollars, to settle 
for wages already due to the crew, when he took charge of the boat: its 
earnings were not sufficient to pay the current expenses and the money 
so advanced. The boat sunk twice and they had to pay damages for 
the injury done to the cotton on those occasions, but he did not state 
how much was paid. 

J. L. Gill swore that he did not know where Captain Scovel got the 
money with which he paid the crew. A member of the firm of Sale & 
Murphy swore that J. L. Gill agreed with them that—if they would fur- 
nish the money to pay the crew—they would be the agents of the Boat, 
Scovel would go on it as captain, and that—out of its earnings—their 
advance, if made, would be the first paid. They made the advance, em- 
ployed Scovel as captain at a fixed and stipulated salary ; a satisfac- 
tory statement of every trip was given to them by the Clerk; that the 
season was bad and they did not get their money back. 

What became of the statements which N. W. Murphy said had been 
regularly made to them by the Clerk of the Boat and which were satis- 
factory tothem? Are they still in existence? Have they been entered 
onany book? Are they or the book accessible? Those statements would 
have been proper substitutes for the conjectures which fill this record. 

Can we base our decree on plaintiff's declaration as to the amount 
of what was received for freight—not by him—but by the firm of Sale 
& Murphy—whilst the boat was under the control of the latter, as 
agents of Gill? What did he declare? That, when he took charge of 
the Flavilla, it was owing over three thousand dollars; their first trip 
up was light ; he did not recollect what it amounted to, but thought it 
may have been from five to eight hundred dollars ; on another trip, 
-which he also states to be the first, and which—we presume—was its 
return from the upper river, they brought out 1025 bales of cotton, on 
which their share of charges received was three thousand and seventy- 
five dollars ; they, thereafter carried to Shreveport a load of nine hun- 
dred bales, at from $2.50 to $6 by bale to New Orleans. How many at 
$2.50 and how many at $6, we are not informed. This cotton was re- 
shipped to New Orleans at $1.50 per bale. After this, they made another 
trip ; had on board a considerable freight, the charges on which he esti- 
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mates at from $2500 to $3000, but the boat sunk, a good deal of that 
freight was lost and no charge paid. On their trip from Hood’s land- 
ing to Shreveport, they brought fifty bales, and—from upper Red River 
to Bargeton—five hundred. The costs of transportation on these two 
lots is not mentioned. 

From the evidence adduced on the trial, we believe that the profits 
realized from the several trips did not exceed................. $7600 00 
That, not including the damages which may have been paid for 
freight injured and lost, the expenses of the boat were at 
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less than required to satisfy the claim of Sale & Murphy, and that 
claim—it was expressly agreed—was the first to be paid out of the earn- 
ings of the Flavilla. The declarations of Murphy and Scovel that the 
steamer did not make enough to pay its current expenses and the claim 
of Sale & Murphy stand uncontradicted and contradict the plea of pay- 
ment, which is not supported by the evidence. 

“He, who contends that he is exonerated, must prove the payment 
or the fact which has produced the extinction of the obligation,” and 
this defendant has failed to do. C. ©. 2232 (2229). Had those notes 
been paid, would he have left them in plaintiff's possession, without even 
demanding their return or their cancellation? That is highly improb- 
able. 

We think—as held by the district judge—that J. L. Gill, in giving 
the notes and in endeavoring to effect a settlement with Scovel in regard 
to said notes, was acting as the duly authorized agent of his brother, 
and—in that capacity—he acknowledged his brother’s indebtedness, and 
promised that it would be satisfied out of funds which he expected to 
recover from a suit then pending at New Orleans. Not only did he, by 
words, acknowledge that indebtedness, but he did so by an act to which 
he himself has testified: in February 1873, when the first of the notes 
sued upon became due, he placed plaintiff in possession of the steamer 
Flavilla, for the purpose of securing the payment of those notes and of 
another claim, and that possession—which—in law and in fact—was a 
standing acknowledgment—continued until the latter part of April of 
that year. In Montgomery et al vs. Levistones, this Court held that 
“ the possession by the creditor of property of his debtor, with the con- 
sent of the latter, for the purpose of paying himself out of its hire, is an 
acknowledgment of the debt which interrupts prescription.” 8. A. 145. 
2. Troplong, Nos. 534, 618. C. C. 3461 (3424). 

In this case, prescription was suspended from the first of February 
until the last day of the month of April, 1873, and had not been acquired 
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when citation was served on the defendant. Under these circumstances» 
the plea of prescription can not be maintained. 

It is, therefore, ordered, adjudged and decreed that the judgment of 
the lower court is annulled, avoided and reversed, and, proceeding to. 
render such judgment as should have been rendered below, 

It is further ordered, adjudged and decreed that plaintiff—M. L. 
Scovel—do have judgment against the defendant—V. H. Gill—and re- 
cover of him the sum of sixteen hundred and sixty-six dollars and 

. sixty-six and two-thirds cents, with interest thereon at the rate of eight 
per cent per annum, as follows: on one half of said sum from the first 
of February eighteen hundred and seventy-three, and on the balance 
from the first of April of the same year—(1873). 

It is lastly ordered that the costs of the lower court and of the ap- 
peal be paid by defendant. 














































No. 858. 
G. M. Bayty & Ponp vs. Stacey & PoLanp. 


Parties who have made a composition under the bankrupt act with their creditors, 
retain the right to sue in their own names, for whatever may be due them. 

Where a defendant alleges as aground of defense, error, overcharges, and payment, 
and sets up a claim in reconvention on the basis of those allegations, he must 
set them forth with such particularity as to put the plaintiff on his guard, before 
he will be allowed to introduce evidence in proof of them. 

Replications, under our law. are not admissible, and all the allegations of an an- 
swer are open to any objections of law or fact. 

Pleas in reconvention require no service, and need not be put at issue by answer or 

default. 


In the absence of a written agreement by the defendant to pay eight per cent per 
annum interest, only legal interest can be recovered. 


PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Boarman, J. 

T. F. Bell for plaintiffs and appellees. 
Nutt & Leonard for defendants and appellants. 
The opinion of the court was delivered by 
Spencer, J. Plaintiffs sue defendants on account of certain debts 
paid for them and for goods sold, as shown by account annexed to 
petition. 

Defendants excepted to plaintiffs’ right to sue, alleging that plaintiffs. 
had become bankrupt, and were no longer authorized to collect the 
assets of Bayly & Pond. 

This exception was not well taken. The evidence shows that plain- 
tiffs did make a surrender, but entered into a composition with their 
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creditors under the amendment of the bankrupt act, the effect of which 
left them in possession and control of their assets for the purposes of 
collection, 

‘he [answer is a general denial, admission of the signatures of the 
drafts sued on, but with special averments that they had done business 
with plaintiffs for some ten years; that on a fair settlement of accounts 
said plaintiffs owe respondents a large sum, at least $5000, for this: 
that said plaintiffs charged respondents in said accounts interest at 
twelve per cent per annum, and even higher, when only five per cent 
should have been charged; and, further, that in rendering accounts 
from time to time plaintiffs brought forward incorrect balances by charg- 
ing in different accounts the same items and by making incorrect and 
improper charges against respondents, and by failing to give respondents 
credits to which they are entitled. They pray that plaintiffs’ demands 
be rejected, and for judgment in reconvention for $5000. Plaintiffs filed 
an answer to this demand in reconvention, generally denying the same, 
and pleading prescription of one year. 

On trial plaintiffs fully proved that the drafts sued upon represented 
the balance due by defendants to plaintiffs on a full settlement between 
them made June 12, 1875, and that the invoices of goods sold and 
sued for were true and correct, and interest computed at eight per 
cent. 

Defendants tendered or offered in evidence proofs which they de- 
clared were intended to prove the errors, payments over, charges, et¢.,. 
alleged by them and their claim in reconvention. 

To this plaintiffs objected on the grounds: That the allegations of 
error, overcharges, credits, etc., made in the answer, were too vague 
and indefinite to admit of proof, and that any such defenses, based 
upon transactions prior to the settlement of June 12, 1875, must be set 
out with particularity and distinctness. The court sustained these 
objections (so far as relates to matters prior to June 12, 1875), and de- 
fendants excepted. Thecourt did not err. When one pleads error, pay- 
ment, and the like, he must set them forth with such particularity as will 
put his opponent on his guard; and a demand in reconvention must be 
made with the same specificness and certainty as that of a plaintiff. 
This the answer of defendants did not do, It deals in generalities of 
the broadest kind, and does not disclose the particulars of the alleged 
errors, payments, etc., nor their dates, amounts, or cther circumstance. 

But the defendant contends that plaintiffs answered his reconven- 
tional demand without excepting to its generality, or to want of cer- 
tainty in pleas of payment, error, etc., and thereby waived all right to 
object to evidence in support of them. He cites the case of Ludeling vs- 
Frelisen, 4 A. 534, in support of this proposition. That was a case where 
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the plaintiff in injunction alleged that she was entitled to a specific sum 
as credit on the execution enjoined, but did not specify the date or man- 
ner of payment. The defendant in his answer specially traversed and 
denied this allegation, and “expressly averred that all money ever paid 

* * * to your respondents was appropriated by your respond- 
ents according to express directions, etc.” The court held that these 
special denials and averments by the defendant prevented his objection 
to evidence by plaintiff to prove the alleged payment. 

But the present case is a very different one. Replications in our law 
are not admissible, and all the allegations of the answer are open to any 
objection of law and fact. 3 N.S. 622, 687; 8 N.S. 141; 1 R. 335; 9 R. 
504; 12 R. 648; 13 A. 412. 

Pleas in reconvention require no service and need not be put at issue 
by answer or default. 1 L. 266; 2 L. 285; 3 L. 100; 10 A. 105. 

The “general denial” filed by plaintiffs to defendants’ reconvention 
‘was mere surplusage, and did not alter the attitude of the parties. 

As we have said, pleas of payment, error, fraud in the answer, must 
be set out with reasonable certainty ; as must also demands in compen- 
gation and reconvention; and if not so pleaded can not be proved if 
objected to. 2N.8.84;5N.8.18; 6 L. 75; 11 R. 347; 4 A. 381. 

Instead of moving to strike out or excepting to such defective plead- 
ing, “a more regular way is to permit the parties to go to trial, and 
reject on objection of opposite party any evidence to sustain them.” 
Jonau vs. Ferrand, 3 R. 364. 

It is fully shown that the defendants received regularly from plain- 
tiffs statements of their accounts, had a full settlement on June 12, 1875, 
and made no objections thereto until threatened with suit. 

We have in this record as late as September 7, 1875, a month after 
the last invoices sued upon, letter of the defendants to plaintiffs protest- 
ing their ability and determination to pay plaintiffs all they owed them, 
and especially the drafts sued upon. We see no error in plaintiffs’ claim 
since June 12, 1875, sued upon. Our inquiry is confined to that. 

We think, however, in the absence of written agreement to pay eight 
per cent interest the court below erred in awarding it. In this respect 
the judgment should be amended. 

It is therefore ordered and decreed that the judgment appealed from 
be amended by reducing the rate of interest allowed therein from eight 
to five per cent, and that as thus amended said judgment be affirmed ; 
appellees paying costs of appeal. 
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No. 857. 
A. H. Van Loan vs. Wm. Herrner, SHERIFF. 


One who claims a privilege on certain property has no right, merely on the ground 
of his having a privilege, to enjoin the foreclosure of a mortgage on the prop- 
erty. 

A building contractor who fails to record his contract, acquires no privilege on the 
building, so far as third persons are concerned. 

Those are third persons to a contract who are not parties to it. 

PPEAL from the Tenth Judicial District Court, parish of Caddo. 

Boarman, J. 

C. C. Henderson and J. W. Jones for plaintiff and appellant. 

W. H. Wise for defendant and appellee. 

The opinion of the court was delivered by 

Spencer, J. The assignees of the Southern Life Insurance Com- 
pany caused the Shreveport University to be seized under a fi. fa. issued 
under a judgment for $22,500, in favor of said Insurance Company, 
which judgment recognized a special mortgage on said property. 

The plaintiff Van Loan asks to enjoin that sale, on the ground that 
he has a superior lien and privilege on the property seized, as contractor 
and builder. 

This allegation was no ground for injunction, which was of course 
wrongfully ordered to issue. His remedy was third opposition. He had 
no right to prevent the sale. This is elementary. 

It appears that Van Loan entered into a contract with the corpora- 
tion known as the Shreveport University, on the 4th day of December, 
1872, whereby he agreed to make certain buildings on the property 
seized. He did the work, but never recorded his contract, which was 
one for several thousands of dollars. A few days after this contract, 
the Southern Life Insurance Company made a loan of money to the 
University Company, taking special mortgage to secure it on the prop- 
erty in question. A short time after, two other loans were made, 
secured by mortgage also. All these mortgages were duly recorded, 
The constitution of 1868 provides (Art. 123), “No mortgage or privilege 
shall hereafter affect third parties, unless recorded in the parish where 
the property to be affected is situated.” This provision has been carried 
into the Code of 1870, in even more emphatic terms, if possible, 

The only question, therefore, open to controversy in this case is, 
Was the Southern Life Insurance Company of Memphis, Tenn., a third 
person? The Civil Code, Art. 3556, No. 32, defines third persons, “ with 
respect to a contract or judgment,” as “all who are not parties to it.” 
There is no pretense that the Insurance Company was a party to this 
building contract. It is said that Judge Egan, who acted as agent of the 
company under a special authority to accept the mortgage, must have 
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known of this building contract, because the notary before whom it was 
passed was hislawpartner. Even if actual notice in such cases be equiv- 
alent to registry, this fact does nut prove that notice, or that the In- 
surance Company was privy to it. No more does the asserted fact that 
Rev. Mr. Drain, who was the agent of the Insurance Company in nego- 
tiating this loan, knew or supposed that the money was to be used in 
building on the property. This belief or supposition would have rather 
led him to conclude there would be no builder’s lien, since the money 
was being provided to pay for the work. It is not stated in the act of 
mortgage that such was the purpose of the loan. 

The judgment below rejected plaintiffs claim for priority, and recog- 
nized defendant’s mortgages as first in rank, but awarded no damages 
for the wrongful suing out of the injunction. We are asked to amend 
the judgment by allowing damages. We find in the record a petition, 
order, and bond for injunction, but no writ. Under these facts we de- 
cline to allow damages, as it may be that no writ issued. 
Judgment appealed from is affirmed at cost of appellant. 
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‘The homestead law of 1865 does not give to the family of a debtor any such rights in 
his property as will prevent him from making valid confessions of judgment on 
debts that are prescribed. 


Homestead laws exempting property from seizure and sale are wholly inoperative 
and void as to debts created before the passage of such laws. 


PPEAL from the Eleventh Judicial District Court, parish of Clai- 

borne. Graham, J. 

John 8S. Young and George & Taylor for plaintiff and appellant. 

John Young for defendant and appellee. 

The opinion of the court was delivered by 

Spencer, J. On March 26, 1872, R. L. Capus brought suit against W. 
©, Martin on two promissory notes, one for $380, due March 1, 1861, and 
secured by special authentic mortgage on the lands hereinafter men- 
tioned ; the other for $208 09 dated on and payable one day after Feb- 
ruary 7,1867. It is admitted that this last note was given as evidence of 
a pre-existing debt created prior to the homestead act of 1865. After 
defendant, Martin, had been cited he confessed judgment in writing on 
the back of the petition “for the principal of the notes; the judgment 
to be divided into five annualinstallments * * * * each 
installment to bear interest from their respective maturities,” etc. Judg- 
ment was entered up and signed October 23, 1872, reciting that “by rea- 
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son of the law and evidence being in favor of plaintiff and against defend- 
ant, and by further reason of the confession of the defendant, it is 
ordered, ete.” The judgment is for the principal of the notes as pro- 
vided in the confession, but with recognition of the mortgage securing 
the $380 note. , 

In February, 1877, no portion of this judgment having been paid, an 
execution was issued for the matured installments, and the sheriff seized 
200 acres of the land embraced in the mortgage, the balance thereof hav- 
ing passed by deed to third persons. 

Martin, thereupon, brought this suit; alleging “that the rendition 
and signing of said judgment was procured by fraud and ill-practice on 
the part of Capus, and his attorneys, in this: that said suit was upon 
two promissory notes prescribed upon their face, etc., * * * 
one secured by special mortgage, which had perempted,” etc. The sub- 
stance of Martin’s attack on the judgment is that the mortgage was 
fraudulently procured to be recognized by the judgment, when it was not 
intended or embraced in the agreement for the confession. The attack, 
both in the pleadings and proofs, is limited to the recognition of the 
mortgage. 

Martin also enjoins the execution to the extent of 160 acres on a 
claim of homestead, under the act 1865, 

Under the view we have taken it is matter of no moment whether 
the mortgage was or not properly recognized by the judgment, and we 
shall treat the judgment for the purposes of this case simply as one in 
personam, rendered in 1872 upon debts existing prior to the homestead 
act of 1865. In that view the counsel of Martin argues: 

1. That when this judgment was confessed in 1872 the notes sued 
on were prescribed on their face, and that the renunciation thereof result- 
ing from Martin’s confession could not operate so as to impart to said 
notes the character of debts contracted prior to 1865, and thereby defeat 
the right of homestead, an exemption created in the public interest for 
the benefit and protection of Martin’s family. In other words, so far as 
relates to this claim of homestead, said debts must be treated as of the 
date of the judgment in1872. That Martin could not waive the homestead 
as it is said, was decided by a majority of this court in Hardin vs, 
Wolf, 29 A. p. 333. That as to this right of homestead the family of 
Martin are third parties, and Martin’s renunciation of prescription can 
not affect them. 

2. It is further contended that if said judgment be considered only 
as an ordinary debt existing prior to the passage of the homestead act 
the latter is good against it. 

1, As to the notes being prescribed at the date of the confession 
and judgment, that may or may not be true in fact. -Prescription is only 
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@ means of extinguishing obligations, but must be pleaded to have that 
effect. A promissory note, since the maturity of which more than five 
years have run, is a valid, subsisting obligation, until prescription is 
pleaded against it by the debtor, or by his creditors if he be insolvent, 
Martin’s failing to plead prescription, his recognition and confession, sim- 
ply.continued in existence a pre-existing obligation. His right and power 
to do this is indubitable, so far as the act affected himself, his heirs, and 
legal representatives. But he could not do so to the prejudice of the 
rights of third persons acquired in the meantime. This brings us to the 
question whether Martin’s family occupy the position of third persons 
who had in 1865 acquired a right of homestead on Martin’s property. If 
so, he could not waive his right of pleading prescription to their prejudice, 

Now, it has often been said that the homestead act is exceptional 
and in derogation of the general and universal rules of law, which make 
@ man’s property liable for his debts ; that, therefore, it must be strictly 
construed, and can not be extended by implication. 

When we turn to that act we find that its benefits can be invoked 
and claimed only “by the debtor ” who occupies the land “as a residence, 
and bona fide owns it, having a family, or mother, or father, or person or 
persons dependent upon him for support.” It is the debtor who is 
vested with this right. He alone can claim it and exercise it, upon the ~ 
conditions stated. If it were the family in whom the right was vested, 
it would render the property subject to the right inalienable by the 
debtor, and the right could only be asserted in the name of those in 
whom it was vested. 

2. The only remaining question is, Can the homestead act be pleaded 
against debts created prior to its passage? This depends upon the ques- 
tion whether the act would, when so applied, impair the obligation of 
contracts ; and, therefore, whether it can be so enforced without violat- 
ing the Constitution of the United States. This question has been finally 
and authoritatively settled by the Supreme Court of the United States, 
in a late opinion rendered at the October term, 1877, in the case of 
Edwards vs. Kearzy, and brought by writ of error from the Supreme 
Court of North Carolina. 

By the constitution of North Carolina adopted in 1868, personal 
property to the value of $590, and real estate to the value of $1000, are 
exempted from seizure and sale “under execution or other final process 
‘ issued for the collection of any debt.” Edwards, subsequently ,to the 
going into effect of this constitution, obtained against the defendant 
three judgments upon debts created prior to the adoption of said con- 
stitution. The Supreme Court of North Carolina maintained the defend- 
ant’s homestead against the enforcement of these judgments, and the 
case was carried by writ of error to the Supreme Court of the United 
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States, whose decision upon questions involving the interpretation of the 
Constitution of the United States commands our acquiescence. That 
opinion is elaborate and exhaustive, and the decree received the approval 
of all the judges. It holds that so far as relates to debts created before 
the adoption of the constitutional provision exempting a homestead 
said provision is inoperative and void, and forbidden by the Constitution 
of the United States, as impairing the obligation of contracts by destroy- 
ing the remedy in material respects. “The remedy,” says the Court, 
“subsisting in a State when and where a contract is made and is to be 
performed is a part of its obligation, and any subsequent law of the 
State which so affects that remedy as substantially to impair and lessen 


the value of the contract is forbidden by the Constitution, and is there- 
fore void.” 

We do not think this a proper case to inflict damages beyond that 
allowed by the lower court. 

The judgment appealed from is affirmed with costs. 


DeBuanc, J. I do not concur in the opinion and decree of the 
Court, and reserve the right to hereafter file a dissenting opinion in this 
case. 
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STATE EX REL. NEw-ORLEANS Pactric RartRoaApD Company vs. Francois T. 
NICHOLLS ET AL. 


Where by an act of the Legislature bonds of the State are authorized to be issued 
and loaned to a corporation, on condition that it shall pledge certain of its own 
mortgage bonds, payable forty years after their execution, to secure the State, 
the tender of bonds by the corporation, the payment of all of which is made 
exigible whenever there shall be a six-months default in the payment of the 
interest on any of said bonds, is not such a compliance with the law, as will 
authorize the corporation to demand the issue of the State bonds. The fact that 
the bonds of the corporation, tendered as a pledge, are dated before the pas- 
sage of the law authorizing the loan, and that they are made payable, at the 
holder’s option, at another place in addition to that prescribed in the act, is 

_ immaterial. 

Where the act of the Legislature authorizing a loan of the State’s credit on the se- 
curity of a certain mortgage, is silent as to the question of the appraisement of 
the property covered by the mortgage, in case of its forced sale, it will be as- 
sumed that the Legislature designed that such a forced sale should only take 
place after the usual appraisement provided for by law. 


PPEAL from the Fifth District Court, parish of Orleans. Rogers, J. 


Kennard, Howe & Prentiss for plaintiff and appellant. 
J. C. Egan, Assistant Attorney General, and H. N. Ogden, Attorney 
General, for defendants and appellees. 
The opinion of the court was delivered by 
Marr, J. By act 68, of 1878, p. 105, the Legislature authorized and 
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required the Governor to issue to the New-Orleans Pacific Railway Com- 
pany bonds of the State, to be signed by him and countersigned by the 
Auditor and the Secretary of State, with the seal of the State affixed, 

‘to an amount not exceeding two millions of dollars, to be for one thou- 
sand dollars each, having forty years to run, bearing interest at six per 
cent per annum, payable semi-annually, and having semi-annual cou- 
pons attached. 

Section 2 of this act, as a guarantee for the prompt payment of the 
interest on these bonds, as it shall mature, and of the principal, on or 
before the expiration of the period during which they are to run, re- 
quires the railway company to deposit with the Auditor of Public Ac- 
counts, and to pledge to the State for that purpose its bonds, secured by 
first mortgage of all its property, real and personal, present and future, 

. such deposit and pledge to exceed by one fourth, in each case, the 
amount of the State bonds delivered to the company. 

“The said company, on resolution of its board of directors, is 
authorized to make such a‘ mortgage, and the same shall cover and 
affect as a first mortgage all property of said company, whether real or 
personal, present or future, now owned or hereafter acquired, and 
whether now constructed or hereafter constructed. The amount of 
bonds secured by said mortgage shall not exceed five millions of dol- 
lars, it being intended that one half of the same may be pledged to the 
State, as aforesaid, and the other half disposed of to other parties. The 
said mortgage bonds shall have forty years to run; shall bear interest at 
six per cent per annum; shall have semi-annual coupons attached, and 
said coupons shall fall due at or prior to the time at which the coupons 
of the said State bonds shall fall due; and the interest paid on its bonds 
by the company to the State as pledgee shall at once form a fund and 
be used to pay the interest on the State bonds which shall have been 
issued to the company. 

“ The said company shall further bind itself in said pledge to extin- 
guish annually fifty thousand dollars of said State bonds, commencing 
five years after the completion of its line to Shreveport, and continue 
‘the extinguishment at such annual rate up to five years prior to the 
maturity of said State bonds; and during the last five years it shall, 
under the same pledge, agree to take up and extinguish one fifth each 
year of the amount of said State bonds then outstanding.” 

Section 3 makes it the duty of the Auditor or other officer having 
custody of the mortgage bonds pledged by the company, when a suffi- 
cient sum is not provided by the company to meet a maturing coupon, 

"to sell at public auction after ten days advertisement a sufficient amount 
of the mortgage bonds to pay such maturing coupon and the expenses 
of the sale. 
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- Section 4 requires the issue of two hundred and fifty State bonds 
immediately on the going into effect of this act. Subsequent issues, up 
to the amount limited, are to be at the rate of ten thousand dollars per 
mile for every section of ten miles of the road graded, bridged, and 
metaled. 

This act was approved eleventh March, 1878; and it went into effect 
from its passage: and, shortly after, the company demanded the bonds 
for $250,000. The Governor doubted the constitutionality of the act; 
and the question was finally determined by this court, by a decree which 
declared the act to be not in violation of the constitution of the State. 
See the case, 30 An., not yet published. 

On the first March, 1878, before the passage of this act, the com- 
pany, by authority of a resolution of the board of directors, adopted on 
the sixteenth August, 1877, and of the acts of the Legislature, No. 14, of 
1876, p. 28, and No. 12 of 1878, p. 37, confirming and amending the nota- 
rial charter, executed a first mortgage of all its property, real and per- 
sonal, present and future, and its rights and franchises, to secure princi- 
pal and interest of five thousand bonds, of one thousand dollars each, 
payable in New Orleans or New York, at the option of holders, having 
forty years to run, bearing six per cent interest, payable semi-annually, 
with coupons attached, with waiver, in the act of mortgage, “of the 
benefit of any extension, or stay, or appraisement laws now existing, or 
which may hereafter exist, in the States of Louisiana and Texas.” 

By another clause in the act of mortgage it is expressly stipulated 
that “if the company, or its successors or assigns, shall, at any time 
hereafter, after demand made, make default, or neglect, or refuse, or 
omit to pay the semi-annual interest on said bonds, or any of them, 
when the same shall become due, and if any such default shall continue 
for the period of six months, then, upon demand of any holder of any 
one or more of said bonds, the whole principal sum of each and all the 
bonds then outstanding, and intended to be hereby secured, shall forth- 
with become due, exigible, and payable.” 

On the thirty-first May, shortly after the decision of this court de- 
claring the act of eleventh March, 1878, constitutional, the company 
tendered a notarial act pledging three hundred and thirteen of these 
bonds, and embodying the terms and conditions of section 2, of the act 
of eleventh March; and it demanded the issue and delivery of two hun- 
dred and fifty State bonds. The Governor was not satisfied with the 
terms and conditions of the bonds of the company and of the act of 
mortgage; and he declined to deliver the bonds of the State as de- 
manded. Thereupon the company brought suit against the Governor, 
the Auditor, and the Secretary of State, to compel, by mandamus, com- 
pliance with its demand. 
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The answer alleges that the company has not complied with the 
obligations imposed upon it by law, conditions precedent to the delivery 
of the bonds of the State: “ Nor has the relator placed the State in the. 
situation in which she is directed to be placed, by law, before any of the 
bonds authorized to be issued by act No. 68, of 1878, can be issued. 

* Respondents are public officers, with limited powers, acting under 
@ special law, and are not authorized to vary from it, or exercise any dis- 
cretionary power in the matter.” 

Respondents specially object to the stipulation in the bonds making 
them payable in New York at the option of holders; and to the clauses 
in the act of mortgage waiving the benefit of appraisement, and making 
the whole of the outstanding bonds due, exigible, and payable on the 
failure of the company to pay the interest due at any time for the space 
of six months: and they allege that “these variations from the law are 
of the most serious character, and will greatly injure the State, in view 
of the fact that the relators have disposed, or are authorized to dispose, 
to other persons than the State, of two millions and a half of similar 
bonds, secured by similar mortgage.” 

The district court refused to grant the mandamus as prayed for, 
mainly on the ground of want of authority to interfere with the dis- 
cretion of the Governor; and the company appealed. 

The Attorney General informs us, in his oral argument, that the 
Governor desires to make no question as to whether bis power in refer- 
ence to the issuing of these bonds is discretionary; nor as to the author- 
ity of the judicial tribunals to control him in the performance of his 
official duties. The Auditor and the Secretary of State, parties appellees, 
are charged with important functions with respect to the issuing of 
these bonds; and the judiciary has unquestioned power, in proper cases, 
to compel them to perform the ministerial duties absolutely required of 
them, respectively, by law. We shall proceed, therefore, to consider 
the case, without reference to our authority to deal judicially with the 
Governor, premising that judicial power is the creature of the law; and 
that it can not be enlarged by mere consent. 

It is of no consequence that the bonds of the company, and the 
mortgage to secure them, are dated first March, 1878, anterior to the 
passage of the act of eleventh March, provided they meet the require- 
ments of that act. By the acts of 1876, p. 28, and 1878, p. 37, and the 
resolution of the board of directors of sixteenth August, 1877, the com- 
pany was fully authorized to issue its bonds to the amount of five mil- 
lions, and to secure them by mortgage and pledge. Their validity is not 
affected by the date; since the bonds are not obligatory, and the mort- 
gage and pledge are not operative until the bonds are actually issued. 
The terms of the mortgage are such that it secures any holder as effect- 
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ually as if he had been an original contracting party, a mortgagee. It 
‘would not have been unwise for the company to have deferred the ex- 
ecution of the bonds and the mortgage until the act of eleventh March 
had become a law, in order to have made them in conformity with its 
‘terms and conditions. 

Equally unimportant is it that the bonds are made payable in New 
‘Orleans or New York, at the option of holders, since their value as secu- 
rity to the State is in no manner thereby diminished, and their market 
value may be enhanced. 

The serious question is whether the waiver of the benefit of ap- 
praisement, and the clause in the act of mortgage by which the whole 
‘of the outstanding bonds may become due and exigible at any time at 
the will of any holder of even one of them, by the failure of the com- 
pany fcr six months to pay the interest due, impair the value of the 
security contemplated and required by the Legislature, as a pledge and 
“guarantee upon which the aid of the State is to be given to the com- 
pany; whether these clauses in the act of mortgage are not a variation, 
a departure from the terms prescribed by the Legislature, by which the 
peril and liability of the State are increased beyond the risk which the 
Legislature intended and consented to incur. 

The Legislature had the right to prescribe the terms and conditions 
upon which the aid of the State should be granted to the company. A 
gratuity, a donation to the company was not intended; and it was the 
duty of the Legislature to see that the credit of the State, which it 
designed and consented to lend to the company, should be fully secured 
and protected. The mere reading of the act will show how carefully it 
‘seeks to accomplish this purpose. The amount of the first-mortgage 
‘bonds of the company is limited, and is small compared with the cost of 
constructing the entire road; and one half only of those bonds is to be 
put upon the market, the other half to be reserved to be pledged to the 
State. These bonds are to have the same period to run as the bonds of 
the State: they are to bear the same rate of interest, payable semi- 
‘annually, at or prior to the time at which the interest on the State bonds 
will be exigible. When bonds of the State are issued to the company, 
‘the bonds of the company, for an amount exceeding by one fourth the 
amount of the State bonds so issued, are to be deposited with the Audit- 
or of Public Accounts, and be pledged to the State, secured by first 
mortgage on all the property of the company, present and future; and 
to secure the State against the inconvenience of advancing even the 
semi-annual interest on its bonds, the officer of the State having the 
custody of the pledged bonds of the company is required to sell, on 
‘short notice, a sufficient amount of them to make good any deficiency 
or failure of the company to provide for the maturing coupons. 
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Again; the company is required to extinguish annually fifty thou- 
sand dollars of the bonds of the State, commencing five years after the 
completion of the road to Shreveport; and, during the last five years of 
the running of the bonds, to extinguish, annually, one fifth of the re- 
mainder outstanding. It was not the intention of the Legislature to tax 
the overburdened people of the State by giving, or advancing tempo- 
rarily, a single dollar to the company; and while it was deemed proper 
to aid the company in its great enterprise, the importance of which is 
so manifest, by lending the credit of the State to secure the early com- 
pletion of the road within the limits of the State, the terms and condi- 
tions upon which this assistance is to be granted are such that a com- 
pliance with them by the company would save the State from loss, or 
even inconvenience. 

It must be assumed, as there is nothing in the act of eleventh March 
indicating a different purpose or intention, that the Legislature con-. 
templated and designed that the mortgage and pledge should be, in all 
respects, in conformity with and should subject the property to the 
existing laws of the State. By the existing laws the property of the 
debtor can not be sold for cash for less than two thirds of its value, as 
fixed by two sworn appraisers, one of whom may be selected by the 
debtor, the other by the creditor. If two thirds of the appraised value- 
should not be bid, the property may be re-advertised and sold for what- 
ever it will bring on twelve-months credit. 

This is considered a wise regulation, since it prevents the sacrifice 
of the property, and protects the creditor, who may not be able or will- 
ing to buy it for cash, against a sale which would be prejudicial to him 
by the insignificance of the price. The importance of this provision of 
the law can not be overestimated in this case, when it is considered in 
connection with the clause in the mortgage by which the entire mortgage 
debt may become due and payable, and the mortgaged property may be 
forced upon the market at any time, however unpropitious. 

The clause by which the mortgage bonds may become due and exi- 
gible before the expiration of the forty years may be attributed to the 
difference between our law and the systems prevailing in the other 
States of the Union, with respect to the enforcement of mortgage rights; 
and to the fact that the principal market for railway bonds is the great 
commercial emporium where our system is comparatively unknown. 
Under the system prevailing in the other States, generally, a mortgage- 
can not be foreclosed and the mortgaged property sold until the whole 
mortgage debt is due and exigible; and there is no doubt that the object 
of the company in inserting this. clause was to enhance the market: 
value of the disposable half of these bonds, by conforming to the usuaF 
stipulation in railway mortgages in the other States, by which the punc- 
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tual payment of the interest is secured, under penalty of the immediate 
maturity of the entire mortgage debt, and the speedy foreclosure of the 
mortgage, and sale of the mortgaged property. No doubt this stipula- 
tion adds to the market value of the bonds; but the usual consequence 
is that the mortgaged property is sacrificed; and the holders of the 
bonds combine and become the owners of the property and franchises 
of the company. | 

Under our system it is not necessary for the mortgage creditor to 
wait until the entire mortgage debt is due. If any part of it be due he 
may proceed by executory process, without citation of the mortgagor, on 
an ex-parte order of the competent judge, in term or at chambers, under 
which the entire mortgaged property may be sold, within less than sixty 
days, for such sum in cash as will satisfy the matured debt, and the 
costs, and on terms of credit corresponding with the maturity of the 
remainder, which, to the extent of the price bid the purchaser, must 
assume and pay as it shall mature. 

Under this system mortgage securities, having a long term to run, 
may not be so attractive to large dealers as they would be under a con- 
tract which would authorize any holder to have tne mortgaged property 
sold for cash, at any time, for the entire mortgage debt. But the State of 
Louisiana consented to advance its bonds to this company on terms and 
conditions which would be defeated by the maturing of the bonds of the 
company, and the forced sale of the mortgaged property for cash, at 
any time before the extinguishment of the bonds of the State. It was 
not the object of the Legislature to enable holders to hasten the matu- 
rity of these bonds, nor to furnish the means of having the mortgaged 
property speedily sold for cash at whatever price. The entire purpose 
and design of the act of eleventh March was to provide a fund to meet. 
punctually the current interest as it should accrue, and to insure the 
final payment and extinguishment of the two millions of accommoda- 
tion bonds of the State-having a period of forty years to run. The 
Legislature intended that the bonds of the State should be protected by 
the precise security prescribed in the act, leaving that portion of the 
bonds of the company put upon the market to stand upon their own 
merits: and while the State could not avoid the risk of a sale of the 
whole of the mortgaged property to pay the entire mortgage debt, in 
the event of the failure of the company, at any time, to pay the semi- 
annual interest, on the disposable half of the bonds, a sale in accordance 
with our law for cash to meet the matured part of the debt, and on 
terms of credit corresponding with the part of the debt to mature, prin- 
cipal and interest, according to the tenor of the bonds, would be far less 
prejudicial to the State than a sale for cash without appraisement. 
Under our system the rights of holders, especially those who seek 
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permanent investments in mortgage securities, are better protected than 
they would be under a contract by which the entire mortgage debt may 
become due, on the failure of the mortgagor to pay the current interest 
as it matures, and the whole of the-mortgaged property be sold for cash 
without appraisement. Such an accessory contract abrogates the princi- 
pal contract as expressed on the face of the bonds; while our system 
respects the contract as thus expressed, and enforces it, as nearly as 
possible, by divesting the title and possession of the defaulting mort- 
gagor, and subjecting the purchaser to his obligations, and making him 
paymaster, to the extent of the price, in lieu of the original mortgagor. 
Under our system no express stipulation in the mortgage is necessary 
to enable the holder of any part of the mortgage debt to enforce the 
payment of whatever may be actually due, as well to himself as to other 
holders; and the mortgagor can not be crushed by the hastened matu- 
rity of the entire debt, which he contracted and intended to pay at the 
expiration of a long term. 

It may be difficult, as urged by counsel for appellant, to negotiate 
the bonds of the company without a mortgage containing the clauses 
under consideration; but we can see no good reason for this, since our 
law affords every requisite facility for the enforcement of mortgage rights 
by process exceptional, speedy, and summary. It may be that these 
clauses are usual in railway mortgages of recent date in this and in 
other States. Individuals and corporations contracting in their own 
right for their own interest alone may make such stipulations and agree- 
ments as they think proper; and capitalists will judge and determine for 
themselves whether the security upon which they are invited to invest 
is satisfactory and such as they require. But those who contract with 
a sovereign State must submit to the terms which it chooses to pre- 
scribe; and when the Legislature, in an act so precise and minute in its 
details as that of eleventh March, 1878, declares the terms and condi- 
tions on which the State shall bind itself, there is no other department 
of the government that can change these terms and conditions, or under- 
take to say that any thing short of a strict compliance with them would 
meet and satisfy the requirements of the law. 

The Legislature chose to require, for the security of the State, that 
the first-mortgage bonds of the company should have forty years to run, 
‘without qualification; and when the cempany agreed that these bonds, 
nominally having forty years to run, should, on failure to pay the inter- 
est, become immediately due and exigible, this was a qualification which 
the Legislature had not chosen to express in the act: which, for all that 
appears, was never submitted to the consideration of the Legislature; 
and to which the Legislature has not in any manner consented. 

The officers whose duty it is, by the act of March 11, to execute and 
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deliver to the company the bonds of the State for two millions have no 
power or authority to accept any other or different security than that 
required by the express terms of the act. The Governor, the Auditor, 
and the Secretary of State, defendants and appellees in this case, well 
said in their answer: “ We are public officers, with limited powers, 
acting under a special law, not authorized to vary from it, or exercise 
any discretionary power in the matter.” 

The judge of the district court did not err in refusing the manda- 
mus; and the judgment appealed from is therefore affirmed with costs. 
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McLear & KENDALL vs. Succession or J. L. HunsicKEr. 


The testimony of a party to a suit may be taken under commission, like that of any 
other witness. 

Payments made by a debtor without special instructions as to their imputation, 
will be imputed in accordance with the tacit agreement of the parties as dis- 
closed by their dealings and correspondence. 

A debtor who receives, without objection, an account current from his creditor 
which imputes payments made by him to the less onerous part of his debt, is 

held to ratify by his silence the imputation of payment made in the account. 










PPEAL from the Fourteenth Judicial District Court, parish of 
Ouachita. Parsons, J. 

Franklin Garrett for plaintiffs and appellants. 

Frank P. Stubbs and W. W. Farmer for defendant. 

The opinion of the court was delivered by 

Spencer, J. This case was before us at the July term, 1877, and 
was remanded. See 29 A. p. 539. 

It is a suit on four promissory notes, executed by the deceased, in 
favor of the plaintiffs, in the course of business between them—which 
course of business consisted in plaintiffs selling and furnishing to defend- 
ant carriages, wagons, etc., of their manufacture, from time to time as 
ordered by him, and remittances by defendant at like periods of sums of 
money in payment. Plaintiffs, from October, 1868, when these transac- 
tions began, to the close thereof, sold and shipped defendant goods of 
the character stated to an amount of nearly $7000, as shown by the ac- 
counts and proofs in this case. Defendant was to pay for goods at four 
months time, and for some of these invoices and in settlement of account 
he executed the notes in question, to wit: one for $821, due February 
10-13, 1869; one for $899, due March 12-15, 1869; one for $510, due June 
11-14, 1872, and one for $500, due March 7-10, 1873. These notes so 
given, save and except the first one, at no time equaled the amount due 
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plaintiffs on account; crediting them on the account, there always ex- 
isted considerable and sometimes large balances due plaintiffs. 

There is no room, under the evidence in this case, to doubt that 
plaintiffs furnished every dollar of the goods charged in their accounts ; 
nor is there more doubt as to the amounts of money remitted by the 
defendant, as payments of his indebtedness. The whole transaction is 
laid bare by the correspondence between the parties, and the other proofs. 
in the record. The only real contest is that as to the imputation of these 
payments; plaintiffs contending that they should be made to the open 
or book account, and defendant’s administratrix that they should be 
made to the notes. Plaintiffs sue on the notes, and defendant pleads 
payment. We may here remark tbat we do not think defendant’s bill of 
exceptions to the depositions of plaintiffs as witnesses in their own be- 
half, taken under commission, is well taken. The law makes them com- 
petent witnesses, and we know no rule which excludes them from the 
right to take their own testimony like that of other witnesses. When 
witnesses reside out of the parish,.their evidence may be taken under 
commission. The law does not except parties to the suit. 

There can be no doubt of the correctness of the proposition, that in 
the absence of an agreement, or of circumstances indicating a contrary 
intention, payments should be imputed, on debts due, rather than on 
those not due ; and of debts due, to those most onerous in preference to 
those less onerous. It is equally well settled that, as a general proposi- 
tion, notes create a more onerous debt than open accounts. 

It only remains for us to examine how far those principles have 
been varied in this case by the agreements or consents of parties ex- 
pressed or implied from the circumstances and course of dealing between 
them. 

The correspondence between these parties shows that the $500 re- 
mitted by Hunsicker, and received by plaintiffs on February 22, 1869, 
was applied as a payment on the $821 note. It is so expressly stated by 
plaintiffs in their letter of that date, signed by their clerk, McGraw, and 
in which they urge their debtor to send forward the balance, $321, and 
$5 41 protest fees. Plaintiffs say in their testimony this letter was unau- 
thorized by them ; but on the 18th March following the firm itself writes 
to Hunsicker, urging him to remit the balance, $326 41, due on that. 
note. 

On February 24th, 1870, plaintiffs write Hunsicker an urgent letter, 
saying his debt to them exceeds $4000, and that he must at once remit 
them at least $3000. On April 13th, 1870, they send him a statement of 
his account showing on first April a balance against him on “ book ac- 
count” of $3256 41. They add memorandum of the note for $899, and 
of a separate account of Kendall, for harness bought for Hunsicker, 
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$284, showing, therefore, a total indebtedness of $4439 41. On June 24th, 
1870, Hunsicker acknowledges receipt of the account, and makes earnest. 
protestations of his wishes and anxiety to pay. In this statement of the 
** book account” the note for $821 is charged to Hunsicker and the $500 
above referred to is credited. But the $899 note does not figure im it, 
but is added as a memorandum at,.the bottom. Hunsicker’s credits by 
“cash ” on this book account amount to $2250, and the last item there- 
of is $200, on 2d March, 1870. By this account this sum of $2250 was 
imputed to Hunsicker’s “book account,” into which had been carried 
his note for $821. As we have seen, he received this account and made 
no objection to the application of the payments. This amounted toa 
consent on his part. 

On August ist, 1871, plaintiffs furnished Hunsicker another state- 
~ ment of accounts, which is a mere continuation of that of April Ist, 1870, 
and on which they credit him with additional “cash” remittances 
amounting to $1050, and also with a note (of one Falk, we presume,) for 
$200. The $899 note is not charged in this account, but is again added 
as a memorandum below the “balance on the book account.” Hun- 
sicker’s letter of August 21st,‘1871, shows that he received this state- 
ment of accounts also, for he says, “ you sent me a statement some time 
back, but I have mislaid it. Please send me another, and I will try 
again, and see whether I can not get you some money together.” Here 
again by the tacit consent of Hunsicker these $1050 were imputed to 
the “book account.” 

Plaintiffs’ letters of July 15, and November 21, and December 10, 
1872, show receipts of $450 in money, which they applied, as they state, 
as follows : $250 on the $510 note and $200 to the Falk note, which they 
returned to Hunsicker. ; 

The only other payments made which can be imputed to the notes 
are as follows: $150 on March 17th, 1873, and $100 on March 24th, 1873, 
as shown by receipts of those dates, in which it is specified that these 
payments are on account of notes. 

In Hunsicker’s letter of date April 30th, 1873—only a short time be- 
fore his death—he clearly recognizes that plaintiffs are the holders of 
more than one of his notes which were due and unpaid. In the face of 
that letter, and of the proofs in this record, it can not be affirmed that 
plaintiffs are seeking to defraud his estate. Under the terms of that. 
letter and of the facts detailed above it would be exceedingly inequitable, 
as well as contrary to the proofs, toimpute all his payments to his notes. 
We hold, therefore, that the payments must be imputed to the accounts. 
between the parties, except in so far as the facts and circumstances in- 
dicate expressly a different intention ; for we think the payments were 
to be so imputed, by the tacit agreement of the parties, as disclosed by 
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their dealings and correspondence referred to. The first note for $821 
‘we think has been extinguished by payment and merger into account. 
The note for $510 is entitled to a credit of $250, of date say July 15th, 
1872, and to the other note for $899, being oldest, we will impute the 
payments of $150 of date March 17th, 1873, and $100 of date March 24th, 
1873—reserving plaintiffs’ rights to claim any amounts that may be due 
on open or book account by suit hereafter. 

It is therefore ordered, adjudged, and decreed that the judgment 
appealed from be amended so as to read as follows: “ That plaintiffs, 
McLear & Kendall, do have and recover of the succession of Jay L. 
Hunsicker, deceased, the sum of .($899) eight hundred and ninety-nine 
dollars, with eight per cent interest thereon from fifteenth day of March, 
1869, subject to credits of ($150) one hundred and fifty dollars, as of 
date 17th March, 1873, and of one hundred dollars, as of date 24th 
March, 1873. That they also recover the further sum of five hundred 
and ten dollars with six per cent interest from 14th June, 1872, subject 
to a credit of two hundred and fifty dollars, as of date July 15th, 1872. 
‘That they also recover the further sum of five hundred dollars with six 
per cent interest from 10th day of March, 1873, together with all costs 
of suit. And it is further ordered that plaintiffs’ right to sue for any 
amount due them on “book account” be reserved, and that defendant 
pay the costs of this appeal. 

Rehearing refused. 












No. 809. 
R. G. Coss, Curator, vs. T. P. RicHarpson, SHERIFF, ET AL. 


A valid and legal decree of a parish court can not be arrested at the instance of the 
judgment debtor, by an injunction issuing from any other court. 

‘The clerk of the parish court in which a succession is being administered has au- 

thority to issue afi. fa. for the seizure and sale of any property of the succession, 

previously sold on a twelve-months bond, and not paid for, without regard to its 

value. 


‘On the dissolution of an injunction issued at the instance of a curator ad hoc, dam- 
ages will not be allowed against the absent plaintiff; nor against the curator 
representing him, when it appears that the curator acted conscientiously. 


— from the Fourteenth Judicial District Court. Parsons, J. 


Cobb & Gunuby for plaintiff and appellant. 

R. W. & R. Richardson for defendants and appellees. 

The opinion of the court was delivered by 

Spencer, J. Under an order and decree of the parish court of 
Ouachita, rendered on application of the administratrix of the estate of 
Bofenschen, a house and lot (with other property) of said estate was 
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sold, on second offering, at twelve-months credit, for $830, to D. F. 
Conover & Co., who, conformably to law, executed their twelve-months 
bond therefor, with R. G. Cobb and A. A. Gunby as sureties, and with 
special mortgage on the property. 

The administratrix rendered her account and tableau of said estate, 
carrying thereon one T. N. Conor as a creditor paid by her to amount 
of $831 17; and charges herself with the proceeds of the sales of the 
property as cash. This account and tableau were duly homologated. 

Said bond not being paid, execution was issued thereon by the parish 
court, on December 10th, 1877. The principals on said bond being ab- 
sentees, R. G. Cobb, one of their original attorneys, was appointed cura- 
tor ad hoc and-attorney, to represent them in the executory proceeding 
onthe bond. The sheriff, under the fi. fa., seized and advertised the 
mortgaged property, and gave the notices required to the curatcr. On 
the day of sale R. G. Cobb, curator of Conover & Co., applied to the 
district court and obtained an injunction against this proceeding on the 
following grounds: 

1. The parish court issuing the writ is without jurisdiction ratione 
materi, the amount of the writ and the value of the property sought to 
be sold being over $500. 

2. That the succession of Bofenschen had been settled anterior to 
the issuance of the writ, the administratrix discharged, and no succes- 
sion existed in which an order could be issued by the parish court. 

3. The parish court had no power or jurisdiction to appoint a cura- 
tor ad hoc in a proceeding against D. F. Conover & Co. 

4. That the parish court had no power to order the issuance of an 
execution on a twelve-months bond for an amount exceeding $500, and 
that the document upon which the writ enjoined was issued in this case 
was not a twelve-months bond as contemplated by Articles 719 and 
720 C. P. 

5. That there was no such proceeding on the docket of either the 
parish or district court of Ouachita, or other court, entitled estate of OC. 
L. B. Bofenschen vs. D. F. Conover & Co. et al., and no writ of fieri facias 
can issue without the existence of such suit or proceeding, and ona 
judgment therein. 

He prays for citation of the sheriff, of the legal represertative of 
said estate, or other person claiming ownership of said bond. The sheriff, 
the administratrix, and T. N. Conor (to which last it seems said bond 
had been transferred in satisfaction of his judgment and claim against 
the estate of Bofenschen) appeared, and moved to dismiss the injunc- 
tion with damages, for the reason that the district court had no juris- 
diction, and was without authority to enjoin an execution issued by the 
parish court. This motion was sustained, the injunction dissolved, and 
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‘ suit dismissed without damages. Plaintiffs appeal, and defendants have 
prayed for an amendment of judgment as to damages. 

If the writ was issued in this case by the parish court, under a legal 
and valid decree of that court, it is clear that the defendant in said writ 
can not enjoin it in any other court, whatever might be the rights of a 
third person, not connected with the writ, to doso. C. P. 617, 639; 11 
A. 525; 4 R. 57; 12 R. 531; 18 A. 339, 

There can be no doubt of the jurisdiction and authority of the parish 
court to decree and direct the probate sale of the property of succes- 
sions; Constitution, Art. 87. Article 990 of the Code of Practice prescribes 
the mode and manner of executing these decrees, by directing that if on 
first offering the property does not sell, it shall be re-offered for what it 
will bring on twelve-months credit; “provided, however, * * * 
the purchaser shall give a twelve-months bond, * * * such bond to 
have force and effect as a twelve-months’ bond taken in sales under writs 
of fieri facias, and the collection of such twelve-months bonds shall be 
enforced in the same manner as twelve-months bonds taken under Arts. 
719 and 720 C. P. upon execution issued upon such twelve-months bonds 
by the clerk of the court which issued the order for sale of the property, 
and such clerks are hereby authorized and required to issue such execu- 
tions on the demand -of any person having legal right to control such 
bond.” 

It is manifest, therefore, that the bond in question was taken in 
strict conformity to law, and in execution of a lawful, valid, and consti- 
tutional decree of the parish court. The taking of said bond was but 
one step, one link, in the process of carrying into execution the said de- 
cree—just as the issuance of the commission to sell, the advertisement, 
the sale, were so many successive acts in execution of it. It was not, 
and is not, fully executed until the money is realized ; for to sell a thing 
is to exchange it for money. So the execution issued on that bond is 
but another and further act in execution of the original decree of sale 
rendered by the parish court ; and that court, being the court which 
rendered the decree, was the only court that could issue the process 
necessary to its execution. C. P. 617, 639 ; 11 A. 525. 

If that court had jurisdiction and authority to render the decree, it 
necessarily had the authority to execute it, as an incident, and regardless 
of the question of amount, just as if, in the settlement of the accounts of 
an administrator, tutor, or executor, it should decree him indebted to 
the estate for more than $500, it could issue process to enforce its pay- 
ment, or do any other act to make effective its orders. See 29 A. 506; 
Tertrou vs. Durand. ' 

Taking execution on this twelve-months bond is not the institution 
of a suit, and has none of the characteristics of a suit. It is simply the 
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ultimate execution of the decree directing the sale, the reduction into 
money of the property of the estate ; and it is not true to argue as do 
plaintiff's counsel “that there is no judgment,” which serves as a basis 
for this bond and the fi. fa. issued thereon. 

The exception or motion of defendants was not to dismiss on the 
face of the papers. It was that the court was without jurisdiction, that 
the ji. fa. enjoined had issued from the parish court, and that the dis- 
trict court had no authority to enjoin it. On trial of this motion or ex- 
ception evidence was properly offered and admitted to show the truth 
of these allegations. 

Holding the views we do, there can be no question of the right of the 
clerk to issue the fi. fa. In fact, Article 990 C. P. expressly provides that 
it shall be issued “by the clerk of the court which issued the orders for 
sale of the property.” | 

The defendant has asked us to amend the judgment, by allowing the 
highest rate of damages, but we do not think it would be proper to do 
so. The plaintiffs are represented here, and appear, only by a curator 
ad hoc, who was, we think, properly appointed to represent the absent 
defendants in execution. We can not inflict damages on R. G. Cobb per- 
sonally, because he is not plaintiff in injunction, and besides we are not 
disposed to hold to personal responsibility officers of court who we 
must presume are without interest and acting conscientiously. 


The judgment appealed from is affirmed, at costs of appellant in 
both courts. 


On APPLICATION FOR REHEARING. 


The defendants ask a rehearing of this cause on the question of 
damages. 

We have carefully reconsidered the views expresed by us in our 
opinion in this case, and see no reason to change them, 

We have grave doubts as to the authority of a curator ad hoc, as 
such, to take out an injunction for and in the name of an absentee. He 
is not under bond for his faithful administration of the particular affair 
with which he is charged; and to hold the absentee or his property 
bound for damages resulting from the illegal acts of one who, in reality, 
has no missin or authority derived from him whom he represents, and 
who is not under bond to indemnify his principal, would be, we think, 
going further than our courts have ever gone. It has been held that a 
minor can not be held liable in damages for the tortious suing out of an 
injunction in his name by the tutor. 

But it does not follow that because the damages can not be recovered 
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of the minor or absentee in such cases that the injured party is without 
remedy, for he would have his separate action in damages against the Hi 
wrongdoer, and perhaps against his sureties. But, as we said, this re- 
, dress can not be had in the injunction suit, for the party is not before 
the court in his individual capacity. 
The rehearing is refused. 
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The alleged owner of property which has been sold at a tax-sale ean not maintain 

an action for its recovery, until he has tendered to the purchaser at the tax-sale 
the price paid by the latter, and which was applied to the payment of the taxes 
and costs due by the owner. 


PPEAL from the Fourteenth Judicial District Court, parish of 
Ouachita. Parsons, J. 


Cobb & Gunby for plaintiff and appellee. 


“ John T, Ludeling and John H. Dinkgrave for defendants and appel- 
nts. 


The opinion of the court was delivered by 

Marr, J. The object of this suit is to have rescinded certain tax 
sales and the tax titles, under which defendants hold the land in contro- 
versy, and to have plaintiff declared to be the owner. 

Plaintiff claims title under a deed, under private signature, the 
consideration of which is ten dollars, made by the assignee in bank- 
ruptcy of O. M. and W.C. Blanton, of the State of Mississippi, one of 
whom is the father, the other is the uncle of plaintiff. One of them was 
adjudicated a bankrupt, on a petition filed 28th February, 1868, the other 
on a petition filed 14th December, 1868. The deed to Lola Blanton was 
dated 20th October, 1875. 

The tax sales under which Ludeling purchased, and defendants 
claim, were on the 7th March, 1868, for Parish and State taxes, and on 
16th May, 1868, for State taxes, due by the heirs of John Blanton, under 
whom plaintiff derives title. 

Several exceptions were filed by defendants, one of which is fatal to 
this action; and that is: “That no offer or tender has been made to the 
said Ludeling of the amounts paid by him at the tax sales at which it is 
alleged in the petition he acquired titles, and which sums were applied 
to the payment of the taxes and costs due by the owner or owners of 
said lands ; and that this is a condition precedent to the institution of a 
suit like the present.” 
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We incline t> the opinion that ten dollars can not be regarded as a 
serious price for a tract of land such as that claimed by plaintiff, con- 
taining 335 acres. We very much question the right of an assignee in 
bankruptcy to dispose of the property of the bankrupts at private sale, 
without a previous order of the court. We think that, at the time this 
sale purports to huve been made, in October, 1875, about six years after 
the right of action accrued to the assignee, he had no available right or 
claim against defendant’s claiming and holding adversely; and that his 
deed to plaintiff vested no greater right in her than the assignee him- 
self had. 

We think it proper also to premise, that the surrender in bankruptcy 
by one of the Blantons a few days before the first tax sale, and of the 
other Blanton several months after the last tax sale, were no obstacle to 
the sales. The twenty-eighth section of the Bankrupt Act, last clause, 
is as follows: “ Always provided: That nothing contained in this act 
shall interfere with the assessment and collection of taxes by the au- 
thority of the United States or any State.” 

Wethink that when Bolton was appointed assignee of O. M. Blanton, 
on the 17th November, 1868, and of W.C. Blanton, on the 19th April, 
1869, the title of the bankrupts to the property in question had been, 
apparently and prima facie, divested by the tax sales made'in March 
and May, 1868, which the State of Louisiana, in the exercise of her sov- 
ereign power, had a right to make, without regard to the bankruptcy of 
the owners ; and all that was left to their assignee was the right of re- 
demption within the time and on the terms prescribed by the laws of the 
State; or, at his option, a right of action to recover the property for 
illegality in the tax sales, a right which was barred absolutely by the 
lapse of two years. We prefer, however, to place our decision upon the 
exception alone, which is no longer an open question. 

In Daquin vs. Coiron, 6 N. S. 684, it was declared to be settled juris- 
prudence that where the property. of minors was sold to pay debts of 
their ancestors, from whom they derived, they can not recover on the 
ground of informality in the proceedings, without repaying the money 
which has been applied to their benefit. 

This doctrine has been recognized and enforced in numerous cases, 
in which it was decided that the offer to return the consideration received 
is a condition precedent to the right of action to rescind a sale or a con- 
tract. Janin vs. Franklin, 4 La. 198; Bassett vs. Ballard, 19 La. 281 ; 
Stockton vs. Downey, 6 A. 581 ; Chambers vs. Wortham, 7 A. 113. 

In Brown vs. Bouny, 30 A, 174, the mortgagor died, and the mort- 
gagee proceeded via executiva, in ignorance of her death. The sale, 
the whole proceeding, was void; but the money was applied to the pay- 
ment of the mortgage debt. The heir of the mortgagor sued to recover 
78 
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the property. This court recognized the doctrine as announced in Coiron 
vs. Daquin, and the subsequent cases cited above, and said: “No court, 
under the facts disclosed by this record, would give the plaintiff this 
property, without first requiring him to make restitution; and when this 
want of restitution or offer of restitution was set up, by way of excep- 
tion, the court properly maintained it.” 

In Barrow vs. Lapéne, 30 A. 310, this doctrine is again and fully rec- 
ognized. Plaintiff sued to recover his property sold for taxes; and he 
alleged that no taxes were due, because he had paid them himself. The 
exceptions were want of tender, and no cause of action. No proof was 
offered on the trial of these exceptions, and this court decided that the 
exceptions were not well taken, because there was nothing in the record 
to show that defendant was entitled to re-imbursement. 

The amount of taxes paid by Ludeling, in this case, appears by the 
tax deeds and other evidence in the cause. These taxes were a lien on 
the land, binding the owners, and those claiming under them; and the 
restitution of this amount, or the offer to restore was a condition pre- 
cedent to the right of action to annul the tax titles, and to recover the 
property. The district judge erred, therefore, in not maintaining this 
exception, and dismissing the suit. 

The judgment appealed from is therefore annulled, avoided, and 
reversed; and it is now ordered, adjudged, and decreed that the excep- 
tion number three, of want of tender or offer to return to Ludeling the 
amount paid by him at the tax sales of the land in controversy, be main- 
tained, and that this suit be dismissed, plaintiff and appellee paying the 
costs in this court and in the district court. 

Rehearing refused. 
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Tax titles which are not mere simulations can not be attacked collaterally. They 
are presumed to be valid until annulled in and by a revocatory action. 


-_ from the Twelfth Judicial District Court. Smith, J. 





S. L. Elam and C. J. Boatner for plaintiffs and appellants. 

H. P. Wells for defendants and appellees, 

The opinion of the court was delivered by 

ManninG, C.J. Hugh Allison & Co., judgment creditors of one Hair, 
with a recognized mortgage upon his land, issued execution, under which 
the sheriff seized the land, and advertised it for sale, The plaintiffs 
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injoined, claiming title under a tax deed, confirmed by another deed, 
more than six months thereafter, from the Auditor. The judgment of 

Allison & Co. was obtained in December 1874. The deed of the tax col- 

lector to Jurey & Gillis is dated the ensuing month, and the confirmatory 

title of the Auditor in August 1875. The writ of jfieri facias of Allison 

issued in 1877, and was injoined in March of that year. 

The defendants pleaded the general issue, and in special defence, 
aver that the tax title from the collector to the plaintiffs is a simulation— 
that no sale was made on the 6th of January as that deed recites—that 
the deed was not executed on that day, or in the presence of the wit- , 
nesses whose names appear upon it, but in New Orleans, and at a subse- 
quent time—that Hair remained in possession of the land, living on it as 
heretofore. 

The plaintiffs excepted, and moved to strike from the answer all that 
portion that charged informalities and irregularities in the title, and the 
acts of the officer which preceded it. This was refused, but leave was 
reserved to object to the reception of testimony under those allegations, 

‘Objection was accordingly made, the testimony was admitted, and a bill 
was reserved. 

The allegation of simulation is that the sale was not a reality—that 
it was not intended to convey an actual title, but was only a pretence, 
while the real ownership remained in the party conveying, or in some 
other person than the party to whom the conveyance was made. It is 
obvious that the defendants do not mean to plead that the title of the 
tax collector was of that nature. The substance of their plea is, that 
the tax title was void because of irregularities of the officer making it, 
and they can not change its character by misnaming it. It is not a 
charge of simulation, and therefore the authorities, cited by defendants 
in support of their right to attack it under such a charge, are not ap- 
plicable. 

The objection of the plaintiffs to the testimony was that a tax title, 
like a sheriff's title, can not be disregarded, and the property conveyed 
by it can not be seized by a judgment or mortgage creditor of the for- 
mer owner, until he has first successfully attacked the deed in a direct 
action for its revocation. This was held to be good law in Lannes v. 
Work. Bank, 29 Annual, 112. Since the present Constitution has been in 
force, our courts are required to consider tax titles as prima facie valid. 
They are placed on the same footing as titles acquired at judicial sales, 
and are now subject to the same rules as sheriff's deeds. Until annulled 
in and by the revocatory action, they are presumed to be valid. 

The title of the tax collector was confirmed by the Auditor in August 
1875, more than six months having intervened since the date of the first 
deed. The plaintiffs leased the property to Mrs. Hair for 1876, and were 
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therefore apparently in possession under their title—were really so, if 
the lease was & verity. Being in possession of the land under the deed 
of the tax collector, and the confirmatory title of the Auditor, the seizure 
of the land’ under the process of the defendants was unlawful, and the 
injunction prohibiting its sale was rightly issued. 

The judgment of the lower court dissolved the injunction. We shall 
reverse it. 

It is ordered and decreed that the judgment of the lower court 
is avoided and reversed, and that the injunction is perpetuated, reserv- 
ing to the defendants the right to attack the title of the plaintiffs in 
a direct action. It is further adjudged and decreed that the plaintiffs” 
demand for damages is disallowed, and that they recover of the defend- 
ants their costs in both courts. 

Rehearing refused. 























No. 815. 






E1iza SNIDER ET AL. vs. W. N. Cotxiins, SHERIFF, ET AL. 






. An appellant in whose favor a certain sum of money has been awarded by the judg- 
ment of the lower court, may at any moment abandon his appeal, and enforce 
. the judgment appealed from. 


PPEAL from the Eighteenth Judicial District Court, parish of Web- 

ster. Turner, J. 

J. D. Watkins for plaintiff and appellant. 

Watkins & McDonald for defendants and appellees, 

The opinion of the court was delivered by 

DeBtano, J. In October 1877, Eliza Snider obtained, in her own and 
her children’s names, a judgment in which they are recognized as the 
owners of certain lands then in possession of one M. ©. Smith. In and 
by the same judgment, the said Smith was allowed the sum of eleven 
hundred dollars for the buildings which he had placed on said lands, 

From that decree, Eliza Snider et als. did not appeal, but N. CO. 
oi Smith, and John C. Loze, called in warranty by him, did; and—under 
ee the order granted to that effect—they each filed a bond in the amount’ 
4 fixed for a suspensive appeal. 

After the filing of the bonds, Smith transferred to Loze the judg- 
ment rendered in his favor, in October 1877, and—on the 24th of January 
1878—the transferee caused execution to issue on said judgment. In so 
doing, he expressly renounced to, and abandoned the appeal taken by 
him and that taken by Smith. ~ 

On the 27th of February 1878, Eliza Snider filed a petition in which | 
she prayed that the writ of fi. fa. issued for the benefit of Loze be 
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enjoined and annulled. No injunction was ordered, and—we presume— 
because she had herself abandoned the purpose of enjoining the execu- 
tion of the writ. 

Acting under that writ, the sheriff seized the land of which Smith 
had been evicted and the improvements which he had built thereon. A 
notice of that seizure was served on a curator ad hoc appointed to Eliza 
Snider, and, on the 16th of March last, after advertisement and appraise- 
ment, the lands and improvements were adjudicated to John C. Loze & 
Co for three hundred and fifty dollars. 

As we have already said, Eliza Snider’s petition for an injunction 
was flied on the 27th of February. Her demand was based on the 
grounds: 

1. That—as soon as the appeal bonds were filed—-the jurisdiction 
of the district court ceased and that of this court attached. 

2. That—without first withdrawing the appeals taken—no execution 
could legally issue on the judgment appealed from. 

We have found, in the transcript, a document in these words: 
“ Plaintiff—Eliza Snider—prays that the judgment rendered in favor of 
M. C. Smith and against her, in the original suit, for $1100 for improve- 
ments, be decreed satisfied etc.” ; 

This document does not appear to have been filed. Not a single 
word in the petition of the 27th of February suggests the satisfaction 
of said judgment, and that document—which may have been improp- 
erly transcribed in the record—is foreign to and disconnected from any 
issue raised in plaintiffs pleadings. 

The authorities relied upon by plaintiff are not applicable to the 
state of facts presented in this case. We admit “that, when the Supreme 
Court has once acquired jurisdiction of an appeal, it can not permit the 
appellant to withdraw his appeal, without the consent of an already cited 
appellee:” but it has never been held that one can not—after he has 
taken an appeal from a judgment—renounce to and abandon his appeal, 
and acquiesce in and execute the judgment. 

In such a case, what is the appellee’s right? “He may obtain a 
copy of the record, bring it up to the appellate court, and pray either for 
judgment, or for the dismissal of the appeal.” In this instance, plaintiff 
has exercised that right. 

C. P. 588, 589, 590. 

- In Savoie vs Thibodeau, we said that a party has the right to 
abandon his appeal, acquiesce in the judgment appealed from at any 
time, and enforce it. That view, we still consider as correct. 29 A. 52. 

Had the document, in which plaintiff alleges that the judgment 
transferred by Smith to Loze has been satisfied, been embodied in the 
prayer of her petition and formed a part of it: had that prayer been 
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preceded by the reasons given in the brief as to how and when that. 
judgment was extinguished, and that is by confusion, that defence 
would not have been supported by the evidence adduced on the trial. 
That evidence shows that a judgment obtained by Smith against Eliza. 
Snider et als, was—by Smith—transferred to Loze, and executed by the 
latter. That transfer neither did nor could extinguish plaintiff’s liability 
under said judgment. 

From the answer filed in this Court, we presume that the claim for 
damages, urged by defendants in the lower court, has been abandoned.. 
The fact that no injunction was ordered, has—it is probable—induced 
the defendants to abandon that claim. 

No cause has been alleged, much less proven, which would have jus- 
tified the granting of the injunction applied for, or authorized the grant- 
ing of the execution issued at the request of Loze. 

It is, therefore, ordered, adjudged and decreed that the judgment. 
appealed from is affirmed with costs. 
























No. 848. 






Joun A. Haynes vs. J. B. O’Nem, SHERIFF, ET AL. 






A judgment debtor against whom a final judgment has been rendered, can not en- 
join the execution of the judgment on the ground that the mortgage on which 
the judgment was based had perempted before the judgment was rendered. As. 

to him, the question of peremption is res adjudicata. 

PPEAL from the Eighteenth. Judicial District Court, parish of Bos- 

sier. Turner, J. 

J. D. Watkins for plaintiff and appellant. 

J. A. Snider and L. M. Nutt for defendants and appellees. 

The opinion of the court was delivered by 

Mannina, C.J. On January 14, 1867, John Pickett sold two hundred 
and seven acres of land to Pierce M. Butler and Andrew P. Butler for 
ten thousand three hundred and seventy-five dollars payable in gold 
coin, one fourth of which was paid cash, and for the residue three notes. 
of equal sums were given, payable in one, two, and three years from 
date, with interest. The payment of these notes was secured by the 
vendor’s lien, and by a special mortgage which was recorded in the 

proper book January 17th. 1867. 

One of these,notes was subsequently acquired by M’Calla, another 
by Preston, and the third by J. B. Pickett. M’Calla sued on his note, 
and obtained judgment against the Butlers, with recognition of the 
mortgage on March 27, 1868. Afterwards Pierce Butler conveyed his 
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undivided half of the land to the holders of the notes in payment of 
his part of the unpaid purchase price. Andrew Butler went into bank- 
ruptcy, and his interest in the land was sold by Norton, assignee, to 
Haynes in June 1870 for six hundred dollars. 

On January 7, 1874 the three holders of the notes then brought suit 
against Haynes to resolve the sale, and judgment was rendered in their 
favour in April, 1876. The pleadings were changed during the trial, but 
we omit the detail of that case, because it is accessible to the profession. 
Vide Pickett v. Haynes, 28 Annual, 844, from which it will be seen that 
this Court affirmed the judgment of the District court in July 1876, and 
on a writ of error to the Supreme Court of the United States, this 
court’s judgment was affirmed March 13 1877. The judgment thus 
affirmed was that Haynes “shall pay to said plaintiff within six months 
from the date of this judgment the sum of three thousand eight hun- 
dred and ninety dollars and ninety cents in gold coin of the United 
States, and eight per centum per annum interest thereon from the 14th. 
of January 1867, and all costs of suit, and in default of such payment 
by said defendant Haynes, it is further ordered that he shall surrender 
to be sold for satisfaction of plaintiff's mortgage the undivided one 
half interest in the tract of land described in plaintiff’s petition as the 
whole of (here follows the description.) It is farther ordered, adjudged, 
and decreed that plaintiffs’ special mortgage and vendor’s privilege upon 
this tract of land be recognized, foreclosed, and enforced for the amount 
of this judgment, if said sum of money be not paid to plaintiffs by 
Haynes the defendant within six months from this date.” The date 
is April 1, 1876. The appeal of Haynes was suspensive. 

The mandate of the Supreme Court of the United States, remanding 
the case for execution to the State tribunals, bears date June 25, 1877. 
The certified copy thereof issued from this court, with copy of its judg- 
ment, August 1, 1877, and on the seventh of that month, an execution 
issued from the District Court of Bossier to enforce it. 

Meanwhile the mortgage had perempted. Ten years from its inscrip- 
tion had expired the previous January, i. e. on Jany. 17, 1877. 

The writ of fieri facias having gone into the sheriff's hands, Haynes 
injoined its execution upon the ground that he had bought the M’Calla 
judgment, and that the mortgage had perempted, in consequence of 
which the other plaintiffs in the suit against him had lost their mortgage 
upon the land. Thatis the present suit, and the writ of injunction bear- 
ing date September 26, 1877. 

The answer specially denies Haynes’ purchase or ownership of the 
M’Calla judgment, and it turned out that he did not own it, and pleads 
the judgment in Pickett v. Haynes, which we here quoted at length, as 
res adjudicata, In further defence it is pleaded that if the mortgage of 
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January 1867, which was recognized by the judgment of April 1876, had 
perempted in January 1877, which is denied, that such peremption does 
not affect the judgment of 1876, upon which the fi. fa. that is injoined, 
issued. When this answer was filed does not appear, the clerk having 
failed to copy in the transcript the filing of any of the papers. 

The case was tried at the March term 1878. On the 28th. of that 
month the plaintiff pleaded prescription to the M’Calla judgment. Ten 
years had expired on the day before, viz March 27th. and it had never 
been revived. The plaintiff had based his injunction partly on his 
alleged ownership of this judgment, and on proof that his claim to it was. 
_ without foundation, then attacked it with the plea of prescription. 

_. Thus it will be seen that the plaintiff’s right to arrest the sale is 
based upon the alleged peremption of the mortgage, and the alleged 
prescription of the judgment upon a part of the mortgage debt. The 
defendant argues that the mortgage did not perempt—that as to Haynes, 
no reinscription was necessary because he had prevented its foreclosure 
by contesting the suit of the holders of the mortgage notes having that 
foreclosure for its object—that he had appealed suspensively from the 
‘judgment, ordering the foreclosure, and the time had meanwhile expired 
—that the prescription of the M’Calla judgment had been acquired 
pendente lite, and was completed and pleaded on the eve of the trial of 
this injunction suit, the judgment in which was signed March 30, 1878. 

These are interesting questions, but they are not vital to this cause. 
Whatever may have been the rights lost by this lapse of time, the par- 
ties here are concluded by a judgment rendered between them in June 
1876, whereby Haynes was decreed to pay the plaintiffs in that suit 
(defendants in this) a specified sum of money, with the faculty of reliev- 
ing himself of that obligation by delivering up a specified thing. That 
this judgment was personal as to him—that it bound him by its terms 
to that payment—and that it could be discharged only by payment, or 
by surrendering the land, is very clearly expressed. 

"It miust be observed that we are not concerned with the regularity 
of the pleadings in that cause, nor the rightfulness of that judgment. 
Its sanction by three courts leaves nothing for us to do but to examine 
its terms, and ascertain what the present plaintiff is condemned to do, 
There are no third parties whose rights are even remotely affected by 
the failure to reinscribe the mortgage, or to revive the judgment. Ina 
legal contest between the only parties who pretend to have any interest 
in, or rights upon the land, which contest was an attempt to enforce those 
rights on the one part, which was resisted on the other part, an adjudi- 
- cation was had resulting in a judgment, which is binding on both, and 
that is the judgment, the execution of which has been delayed and pre- 
vented by this plaintiff's injunction. Grant that the mortgage of Janu- 
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ary 1867 has perempted. The judgment of June 1876 has not been sat- 
isfied. Grant that the M’Calla judgment has not been revived. The 
judgment of these defendants is still in force. 

Prescription was pleaded in this court to the mortgage notes. They 
had been merged in the judgment. The judgment injoined by this pro- 
ceeding is the one in which they are merged. The plea is not good. 

The plaintiff's prolonged efforts to get rid of the mortgage which 
secured the purchase price of the land are all abortive. Legally, his 
pretensions are unsupported. Equitably, he presents no claim worthy 
of consideration. The judgment of the lower Court dissolved the in- 
junction with damages. . 

The judgment is affirmed. 

Rehearing refused. 








No. 845. 


STATE OF LOUISIANA vs. DANIEL MONROE. 


The charge in an information that the accused was guilty of the larceny of “the 
sum of twenty-six doilarsin current money of the United States of the value of 
$26,” is sufficiently certain, and descriptive, to warrant a conviction. 


Soe from the Parish Court of Madison. Dennis, J. 


George J. Bradfeet and W. N. Potts, District Atvornty, for the State. 

Isaac Crawford for defendant and appellant. 

The opinion of the court on the original hearing was delivered by 
Eaan, J., and on the rehearing by Mannie, C. J. 

Eaean, J. The accused was tried, found guilty, and sentenced to the 
Penitentiary under an information filed under section 810 of the Revised 


Statutes of 1870 which charged him with the larceny of “the sum of 3 


twenty-six dollars in current money of the United States of the value of 
$26.” The statute provides that “the robbery or larceny of bank notes, 
obligations or bonds, bills obligatory, or bills of exchange, promissory 
notes for the payment of any specific property, paper bills of credit, cer- 
tificates granted by or under the authority of this State, or of the United 


States, or any of them, shall be punished in the same manner as rob-. 


bery or larceny of goods and chattels:” i. e. by imprisonment at hard 
labor or otherwise not exceeding two years. The case comes before us 
on a bill of exceptions (of which it is only necessary to say it was not 
well taken, the court correctly admitted the testimony for the reason 
given in the bill); also, on a motion for new trial, in overruling which it 
seems to us the judge ruled very rigidly, but which, under our view of 
the case, need not be further noticed; and on a motion in arrest of judg- 
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ment, of which it is only necessary to notice one ground; that is in sub- 
stance that the words “current money of the United States,” used in 
the information, without any more minute or particular description of 
the character or kind of money, is not sufficiently certain to warrant 
conviction under the information, and does not sufficiently describe any 
thing named or described in the statute, and that there is no such thing 
under our law as the larceny of current money of the United States. 

Wharton’s Am. Crim. Law, vol. 1, sec. 363, says: “ Money is described 
as so many pieces of the current gold or silver coin of the realm 
called ——. The species of coin must be specified,” and, again, “a count. 
charging the conversion of $19,000 of money, and $19,000 of bank notes, 
is bad for uncertainty.” The same author, sec. 347, says, under the gen- 
eral term “money” bank notes, promissory notes, or treasury warrants 
can not be included. Again, sec. 346: “In England, in an indictment 
under 2 Geo. 2, c. 25, the instrument stolen must be expressly averred to 
be a bank-note, or a bill of exchange, or some other of the securities speci- 
fied, and, therefore, it is insufficient to charge the defendant with steal- 
ing a note commonly called a bank-note, for none such is described in the 
act.” The same author says, sec. 364, et seqg.: “It is generally sufficient, 
and always necessary, to use the words of the statute. It is not abso- 
lutely necessary under our own law to use the precise words of the 
statute always, but it is safest to do so in charging a statutory offense, 
and in all cases it must be done substantially.” In the State vs. Edson, 
10 A. 229, it was held that an indictment charging the embezzlement 
of a lot of lumber, or a certain lot of furniture, was bad for uncertainty 
of description of the articles embezzled. In the State vs. Cason, 20 A. 
48, an indictment was held bad, and the judgment arrested when the 
charge was larceny of goods and lawful money of the United States 
(commonly called greenbacks), of the value of twenty-four dollars and 
twenty-five cents; a much more minute description than that in the 
present case. The court says no such effects or notes as greenbacks are 
known to law, but treasury notes of the United States are recognized 
by the laws of Congress, and cites 5 A. 326; 10 A. 191, 207; 11 A. 648. 
In the State vs. Muster, 21 A., an indictment for the embezzlement of 
“the sum of eleven dollars” was held bad. The court said the indict- 
ment does not inform us whether the sum embezzled consisted of gold 
or silver dollars, or of currency ; whether of two or more coins, or treas- 
ury notes, or bank-bills. It is not always necessary, under the statute, 
to set forth a minute or detailed description of the thing stolen, but it 
is necessary so to designate it as to make the charge intelligible, and to 
bring it within the statute we have already recited. The description of 
the thing stolen does not conform, either in language or substance, to 
any thing named or described in the statute; nor is the language “ cur- 
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rent money of the United States” sufficient designation of the thing 
stolen. The motion in arrest of judgment must be sustained on the 
ground heretofore discussed. 

It is therefore ordered that the judgment and sentence appealed 
from be and it is arrested and set aside; that the information be 
quashed as defective in law, and that the accused be held to answer 
such lawful charge as may be preferred against him under the orders of 
the court a qua. 










On APPLICATION FOR REHEARING. 






MannineG, C.J. An application for a rehearing has been made, and 
we grant it. 







On REHEARING. 






We are satisfied that our decision in this cause is wrong, because of 
a special statute relative to the structure of indictments for the larceny 
or embezzlement of money. 

Under the common law, great particularity was required in laying 
the charge when money was the object that was stolen. The species of 
coin, or the kind and denomination of the bank-note, had to be set out 
with descriptive particularity. Our former opinion followed the common- 
law authorities in requiring a rigid compliance with these (formerly) 
essentials. There was also error in stating the prosecution was for the 
offence, denounced in sec. 810, Rev. Stats. 1870. The prosecution was 
under sec. 812 as well as the other. 

The important matter however is the provision that, in every indict- 
mentin which it shall be necessary to make any averment as to any money 
or any bank-note, it shall be sufficient to describe such money or bank- 
note simply as money, without specifying any particular coin or bank- 
note ; and such allegation, so far as regards the description of the prop- 
erty, shall be sustained by proof of any amount of coin or of any bank- 
note, although the particular species of coin of which such amount was 
composed, or the particular nature of the bank-note, shall not be proved 
&c. Rev. Stats. sec. 1061. 

A statute, mitigating the rigour of the common-law requirements 
was commented on in the State v. Edson, 10 Annual, 229, where the court 
said—in ruling that the words, ‘lot of lumber’ were insufficient descrip- 
tion of the thing stolen—“there is one exception to this general rule 
contained in Stat. 1845, sec. 3 which declares that in prosecutions for lar- 
ceny or embezzlements of bank-notes, ete. * * * gold or sil- 
ver money, or any other property of that kind, it shall not be necessary 
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to set forth in the indictment a detailed description thereof, but a general 
allegation of the amount or amounts, * * _ shall be sufficient.” 
_ One provision of sec. 1061 of the last revisal is specially for prosecu- 
tions, wherein any averment whatever touching money or bank-notes 
is necessary, in which cases not only is a description of them as money 
sufficient, but the proof need be only of any amount of coin or of any 
bank-note, even though the coin or bank-note proved be not of the par- 
ticular species, or the particular nature, which was charged. 

The law of 1845 dispensed with the detailed description which the 
common law deemed so essential, and the present law dispenses with any 
other description than merely, money—and goes farther, by dispensing 

with proof of the particular kind of money charged, and enacts that 
proof of any kind shall support the indictment. 

The defendant was properly convicted. Therefore 

It is ordered and decreed that our former judgment is set aside and 
avoided, and that the judgment of the lower court is affirmed. 








No. 821. 
Tue ParisH oF Lincotn vs. J. G. Hoey. 


This court has jurisdiction of all suits which involve the legality of a tax, without 
regard to the amount in dispute. 

Before a parish can recover the amount of a tax imposed by its police jury, it must 

show that an estimate of the parish expenses for the current year was made, and 

published at least thirty days before the assessment of the tax. 


PPEAL from the Parish Court of Lincoln. Redwin, J. ; 





S. D. Pearce and Thos. A. Garrett for plaintiff and appellee. 

Ellis & Killgroves and J. E. Trimble for defendant and appellant. 

The opinion of the court was delivered by 

Mannine@, C.J. The plaintiff sues to recover five hundred dollars, 
half of the annual tax imposed by its police jury upon every keeper of 
a grog-shop. The tax was for 1876, and the ordinance provided that 
persons opening shops after the first of July should pay only half of 
the tax of that year. The defendant opened his shop during the last 
half of the year. The tax imposed by the ordinance was one thousand 
dollars. 
az The payment of the tax is resisted on the grounds, 1. that the police 
jury failed to publish its estimate of the parish expenses for the year, 
before fixing the rate of taxation; 2, that the imposition of so large a 
sum for a license to retail spirituous liquors was virtually a prohibition. 
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The case comes up upon a statement of facts made by the judge, the 
counsel of the parties having failed to agree on one. Code of Prac. art. 
602-3. ; 
There was an appeal to the District court, which was properly dis- 
missed, and this second appeal was taken direct from the parish court 
to this court. Our jurisdiction attaches by the reason of the question 
involved—the legality of the tax—without regard to the amount. 

The powers conferred upon police juries relative to the licensing of 
drinking saloons are very ample, There is however a restriction upon 
the power of police juries to lay taxes of any kind, the application of 
whichisinvokedhere. Beforea police jury can lawfully fixand decide on 
the amount of taxes to be assessed for a current year, it must cause an 
estimate of the parish expenses to be made, and published at least thirty 
days before it decides on the amount of taxes to be raised. Jbid. sec. 
2745. 

The plaintiff insists that this was done. The judge’s statement is, 
the estimate of the expenses of 1876 was made in January of that year, 
and published in the ‘ Vienna Sentinel’, a weekly newspaper published 
in Vienna, and which was the official paper of the parish, and this esti- 
mate appeared in one issue of that paper. 

For aught that appears here, the issue of the newspaper in which 
the estimate was published was of date only the day before the meet- 
ing of the jury which fixed the amount of taxes to be assessed. The 
estimate appeared in one issue, but was that number of the paper issued 
thirty days before that meeting of the jury? It seems extraordinary, 
that when a police jury has an official journal, a file of which is’ or ought 
to be kept in one of the offices of the court, and should be preserved by 
the clerk of the police jury as a part of the parish archives, it should not 
be produced in evidence in a case where the parish authorities were so 
much interested as in this. There is no proof that there was any publi- 
cation of the estimate of parish expenses thirty days before the amount 
of taxes was fixed, much less that such publication was made in each 
issue of the weekly newspaper during thirty days, if that be requisite. 

It is a wise law that requires the taxpayers to be advertised of the 
intention of a police jury to assess a certain sum upon them, and their 
property—to fix an aggregate amount to be raised by taxation in any 
given year. It advises them of the quantum and objects of burthens 
that are about to be imposed upon them for parochial purposes, and. 
gives them an opportunity to exercise a healthful restraining influence 
upon their local legislgture. We are not disposed to relax the rule 
which has been imposed upon the police jury, even if we had the power. , 
_ _. Theimposition of the tax in this case is illegal because the estimate ~ 

of the parish expenses was not duly published. There is no present 
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need of considering the other objection. The plaintiff had judgment in 
the parish court, from which this appeal is taken. It is erroneous, 
Therefore 

It is ordered and decreed that the judgment of the lower court is 
avoided and reversed, and that there be now judgment in favor of the 
defendant against the plaintiff upon its demand, and for costs. 
Rehearing refused. 
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One who urges an exception of misnomer must allege, and prove the real christian 
name, and that done, the party against whom the exception is filed should be 
permitted to amend at once. 

Avendor of a movable who sues the executrix of the vendee, for the dissolution of 
the sale, and the recovery of the movable, and swears that he fears the defendant 
will part with, or dispose of the movable, during the pendency of the suit, is 
entitled to have the property sequestered. In such case he need not allege that 

he has a privilege on the property. 


PPEAL from the Eighteenth Judicial District Court, parish of Bos- 
sier. Turner, J. 

Land & Taylor for plaintiffs and appellants, 

J. A. Snider and J. D. Watkins for defendant and appellee. 

The opinion of the court was delivered by 

DeBrano, J. The heirs of R. W. Daugherty sue to dissolve, for non- 
payment of the price, a sale of five mules, made by him to S. W. Vance, 
whose succession is herein represented by the executrix of his last will. 
As a protection to their alleged right, they have obtained from the lower 
court an order commanding the sequestration of the mules which they 
claim. Their application to have them sequestered is based on the 
ground of fear that—during the pendency of their suit—defendant may 
part with or dispose of them, and thereby defeat their right of recovery. 
It is admitted that plaintiffs’ only fear was that the mules might be sold 
by the executrix under an order of court to pay the debts of Vance’s 
succession. 

Defendant’s counsel moved to dissolve the sequestration, because: 

1. Plaintiffs do not allege that they are the owners of, or that they 
have a privilege on the mules. 

2. Their remedy for the preservation of any rights they may have 
against defendant, as executrix, on account of said mules, is upon her 
bond, or by an action to force her to give bond. : 

Defendant also filed an exception, in which she prays that plaintiffs’ 
suit be dismissed, for the reason that, as required by law, their names 
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and surnames are not mentioned in their petition. That exception was 
sustained, the sequestration dissolved, and plaintiffs who—before that 
dissolution—had offered to amend their original petition by giving their 
christian names, were allowed to do so after the dissolution. 

The exception was improperly sustained : the correct initials of every 
christian name preceded that of the family, and—in their petition—plain- 
tiffs describe themselves as heirs-at-law of the late R. W. Daugherty, 
Vance’s vendor.. This, however, was not in strict accordance with the 
letter of the law; but one who urges an exception of misnomer must 
allege and prove the real christian name, and that done, the party against 
whom the exception is filed should be permitted to amend instanter. 12 
L.9; 8 L, 298; 12 R. 138; 3 A. 139. No such allegation or proof was 
made by defendant. The second ground relied upon for the dissolution 
of the sequestration is untenable. Plaintiffs are claiming, not the price 
of the mules, but the mules themselves, and they were—in no way— 
interested in compelling the executrix to furnish bond in that capacity, 
Not only they were not interested in so doing, but—had they pursued 
that course—their right to pursue it would have been successfully con- 
tested. 

The second question here presented,is: ‘Can one who sues to dis- 
solve a sale of personal property, upon which no privilege is claimed, 
sequester that property in the hands of an executrix, because he fears 
that she will sell it under an order of court, and to pay the debts of the 
succession upon which she administers ” ? 

Plaintiffs’ action is founded on articles 2561 (2539) 2564 (2542) of the 
Civil Code, which provides : 

The first that, “if the buyer does not pay the price, the seller may 
sue for the dissolution of the sale.” 

The other that, “in matters of sale of movable effects, the dissolu- 
tion of the sale shall take place of right, if demanded, without its being 
in the power of the Judge to grant any delay, except that fixed by law.” 

What is the real object of plaintiffs’ action? To resume the owner- 
ship and possession of the things embraced in the sale, the dissolution 
of which they seek to obtain—and, in such a suit, what would be the 
effect of a decree in favor of plaintiffs? Its sole effect would be the dis- 
solution of the violated contract, the recognition of the vendor’s title to 
the unpaid property, and—in this case—the restitution of the mules by 
the legal representatives of the vendee to the legal representatives 
of the seller. Such an action—it is manifest—is one in revindication. 

In their able and exhaustive argument, defendant’s counsel contend 
that the mandate of sequestration is a harsh remedy, which should not 
be resorted to against parties who contemplate no wrongful act, or 
against those whose acknowledged purpose is to strictly follow the law— 
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and that, in this suit, the allegations of plaintiffs’ petition do not con- 
form to any section of article 275 of the Code of Practice and did not 
justify the issuance of the writ. 

Those allegations are that the mules were sold, that the price agreed 
upon was not paid, that they are entitled to recover said mules and fear 
that, during the pendency of this suit, the defendant may part with, or 
dispose of them. The prayer of their petition is that the sale be dis- 
solved “and the possession and ownership of the mules restored ‘to 
them.” 

Those allegations do conform to the 8th section of art 275 of the O, 
P. which isin these words: “ A sequestration may be ordered in all cases, 
when one party fears that the other will conceal, part with, or dispose of 
the movable in his possession, during the pendency of the suit.” 

Here, as in France, from whence we derive the most of our Code, 
there is a difference between the dissolution of the sale of an immovable 
and that of a movable: as to the latter, if demanded, the dissolution 
takes place of right, without its being in the power of the judge to 
grant any delay, whilst as to the former he may; and—according to 
Marcadé—the reason of that difference is that, in the case of the dis- 
solution of the sale of a movable, the vendor is almost invariably in 
danger of losing the thing and the price, and could not follow the prop- 
erty in the hands of third parties. 

Marcadé, vol. 6, p. 288; 12 A. 702. 

A sequestration is intended to prevent, not merely a wrongful act, 
but any act—whatever it may be—the result of which would be to remove 
the sequestered effect from the possession in which it was at the date of 
the execution of the writ. The article of the C. P. does not qualify the 
disposal against which it provides, but commands that the effect claimed 
shall pass from defendant’s possession into that of the sheriff and be 
there retained to be decreed to him who shall be adjudged entitled to it, 
CO. P. 269. 

It is admitted that Vance’s succession is largely indebted, and—from 
that admission—flows the irresistible inference that—as a legal and un- 
avoidable necessity—its personal property must be sold, and—inasmuch 
as, though no legal disposition of the property in controversy could be 
made after the institution of a suit to recover it, the order to sell it may 
be asked from and unadvisedly granted by another court than that in 
which the controversy is pending, the apprehension that the executrix 
would attempt to dispose of it, under even an order of court and to pay 
the debts of the succession, was—in itself the apprehension of a pro- 
hibited and probable disposition of the property. 

... Under these circumstances, this case presents an exception to the 
general rule invoked by defendant’s counsel. Had the plaintiffs allowed 
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the presumed sale to take place, the right which they now claim would 
have been practically defeated and lost, and as the vendors’ privilege was: 
not recorded, they could not have claimed, by preference, the proceeds of 
the sales. Had it been otherwise, had that privilege been recorded, it. 
might still have been in their interest—as it was their right—to claim 
their unpaid property and thus avoid all costs, or to claim the price and 
risk to see*the whole of that price applied to debts outranking theirs. 
We conclude: 

1. That, as defendant’s exception did not disclose the christian 
names of plaintiffs, and as no proof was offered to show what were those 
names, the proposed amendment as first rejected and afterwards allowed 
by the Court, was immaterial and unnecessary. 

2. That plaintiffs’ action is one in revindication, to resume the own- 
ership and possession of the mules, and that they had just cause to 
apprehend that—during the pendency of this suit—defendant would dis- 
pose of them. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from is annulled, avoided and reversed, defendant’s exception 
overruled, her motion to dissolve the sequestration denied, the seques- 
tration reinstated, and this case remanded to the lower court to be pro- 
ceeded with according to the views herein expressed, and according to 
law. 


THE SraTe vs. Mike TILMAN. 


Carnal intercourse with a female under twelve years of age, amounts, under the law 
of Louisiana, to the crime of rape. A girl less than twelve years old is incapable 
of giving consent. 

PPEAL from the Fourth Judicial District Court, parish 6f Ascension, 

Duffel, J. 

F. B. Earhart, District Attorney, for the State. . 

Ed. N. Pugh for defendant and appellant. Fad 
The opinion of the court was delivered by 

Eaan, J. The defendant was convicted and sentenced for the crime 

of rape. He has appealed. The only question for our consideration is 

presented by a bill of exceptions to the charge of the judge that if the 

jury believe that the prosecutrix was under twelve years of age she was 

incapable of giving consent. In most of the States the age at which 

a female is deemed capable of giving consent in cases of rape has been 

fixed by statute. It is notso, however,in Louisiana. We are, therefore, 

left to the common law as it existed prior to 1805, and to such other 
79 
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sources of information as are afforded by the provisions of our law on 
kindred subjects. 

Lord Hale, 1 Hale’s P. C., says that all sexual intercourse with a 
‘child under twelve years, whether with or without her consent, is rape ; 
and that the statute of Westminster 1, which reduced all rape to a mis-— 
demeanor, referred to that period. Blackstone, vol. 4, p. 212, says, how- 
ever, that law has generally been held only to extend to infants under 
ten. Greenleaf, vol. 3, sec. 211, says: “If the female was of tender 
age, the law conclusively presumes that she did not consent, and this age 
being not precisely determined in the common law was settled by the 
statute, 18 Eliz. c. 7, at ten years.” In first East’s, P. C., it was held that 
the statute providing for the punishment of persons having carnal 
knowledge of infants under ten, and reducing the punishment, rather 
‘created a new felony, other than rape, at common law, to the definition 
of which last offense force seems essential. Wharton’s Am. Crim. Law, 
vol. 1, sec, 58, fixes fourteen as the age at which infants are presumed 
to be able to distinguish between good and evil, though they may be 
shown to be so much earlier. The same author (sec. 61) says: “An 
infant under fourteen is presumed, by law unable to commit rape, and, 
therefore, it seems can not be guilty of it, and though in other felonies 
‘malitia supplet cetatem in some cases, yet it means as to this fact the law 
presumes him impotent as well as wanting in discretion. Nor is any 
evidence admissible to show that in fact he had arrived at the full state of 
puberty, and could commit the offense. Waterman’s Federal Digest, p. 
520, sec. 20, is to the same effect, except that evidence in rebuttal of the 
legal presumption may be received. In same, sec. 23, it is said that a 
female ceases to be a child and becomes a woman at the age of puberty 
within the meaning of the statute of Ohio defining the crime of rape. 
There would seem to be no good reason in law for excusing the criminal 
under fourteen, both on the ground of incapacity and impotency, and 
yet holding that a female under the age of puberty is capable of giving 
consent to carnal connection. In the unsettled state of the law, and 
amid the conflict of authority, we think the safest rule is to look to its 
origin and reason. On this subject our own C. C. contains provisions 
which throw valuable light on the intentions and objects of the law- 
maker. Art. 34 provides that, as “age forms a distinction between those 
who have and those who have not sufficient reason and experience to 
govern themselves, and to be masters of their own conduct; but, as 
nature does not always impart the same maturity and strength of judg- 
ment at the same age, the law determines the period at which persons 
are sufficiently advanced in life to be capable of contracting marriage 
and forming other engagements.” Art. 36 fixes the age of puberty at 
fourteen for males, and twelve for females ; and art. 92 prohibits minis- 
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ters of the gospel, and magistrates entrusted with the power of cele- 
brating marriages, from marrying any male under the age of fourteen 
years, and any female under the age of twelve years, under penalty, as 
to the magistrates, of being removed from office, and as to the minister, 
of being forever deprived of the right of celebrating marriages. We 
think the Ohio rule and that contended for by Sir Matthew Hale more 
in accordance with the reason and policy of the law, and especially of 
our own law, and, in the abserce of any adjudication in this State to 
the contrary, we think there was no error in the charge complained of. 

The verdict and sentence appealed from are therefore affirmed. 



















No. 807. 
M. H. L:ppmrins vs. A. McCranie. 






‘When the owner of an immovable is present at a public sale of the same, and tacitly 
assents to its being sold as the property of another, he is thereby estopped from 
subsequently disputing the title and possession of the bona fide purchaser. 


PPEAL from the Eleventh Judicial District Court, parish of Clai- 

borne. Graham, J. 

J. S. Young for plaintiff and appellant. 

John Young for defendant and warrantor, appellee. 

The opinion of the court was delivered by 

DeBuanc, J. On the 18th of December, 1861, Homer College sold to 
one Jeter forty acres of landin the parish of Claiborne, and plaintiff 
claims that, on the 27th of February, 1863, he bought from Jeter the 
land which the latter acquired from the College, or one corresponding to 
it in description, with the only exception that the land which he now 
claims is represented—in the act of transfer from his vendor to him—as 
being in Section 20, instead of Section 24, in township 21, Range 7 West. 

In 1875, by judgment obtained contradictorily with one D. B. Hays, 
as attorney ad hoc of Jeter, who had left the State, Lippmins procured 
‘a correction of the description of the land, and—by that judgment—it 
was declared located in Section 24 instead of Section 20. Not satisfied 
with that judicial correction, he procured from Jeter an act of sale of 
said section. This act, intended and executed to evidence the real con- 
tract which had been entered into between the vendor and vendee, on 
the 27th of February, 1863, was passed in May, 1876. 

On the 6th of May 1872, the aforesaid 24th Section was sold by the 
‘College to James E. Cobb ; in December by Cobb to Daniel Yancey, and 
—in 1874—by Yancey to Adolphus McCranie, for four hundred dollars 
cash. 

This suit was brought by plaintiff to recover the forty acres of land 
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twice sold by the College, and the value of its fruitsand revenues. Each 

of the defendant vendees has called his vendor in warranty : McCranie 
has been recognized as the owner of the land, and—from the decree 
which recognizes his title—plaintiff has appealed. 

Cobb purchased that land at a public sale, a notice of which had 
been published by the College’s agent and had been read by plaintiff, who 
called on Mr. J. S. Young and told him he was inclined to think that the 
land advertised for sale by the College was his, &c. He could not, at the 
trial, positively remember whether he was present when it was offered 
at auction, but believes he was not. Four witnesses, including the 
sheriff by whom the sale was cried, swore that he was present at the 
crying, that he did not then oppose the sale or warn the bystanders 
that he had a title to the land; and—of those four witnesses—three testi- 
fied that, on said occasion, the only remark which he made was that he 
had some rails on the land about to be sold, and reserved the privilege 
of removing them from it. He, shortly afterwards, removed them and 
allowed Cobb, from whom defendant’s title is derived, to take posses- 
sion of the land. 

His limited reservation at the sale of what he considered as his 
property, the fact that, up to May 1876, no written act attested the exist- 
ence of his alleged title to section 24, and that—to his knowledge and 
in his presence—said property was transferred, acquired and paid for, 
not only without any opposition on his part, but with at least his tacit 
assent, preclude him from disputing a title and a possession, which— 
by exclusively his fault—have passed to others, who have bought and 
possessed in good faith. 

Plaintiff's counsel argues that, whatever his client may have said or 
done at the sale from the College to Cobb, the last deed from Jeter has 
passed title to him. That deed was but an acknowledgment that, on 
the 27th of February 1863, Jeter had sold to plaintiff the land in con- 
troversy, and—by that deed—he acyuired no right which he does not. 
claim to. have had at the date of the sale to Cobb. 

In his Treatise on Equity, Judge Story says: “There are cases in 
which a man may innocently be silent; but in other cases a man is bound 
1o speak out, and his very silence becomes as expressive as if he had 
openly consented to what was said or done and had become party to 
the transaction. Thus, if a man—having a title to an estate, which is 
offered for sale and knowing his title, stands by and encourages the sale, 
or does not forbid it, and thereby another person is induced to purchase 
the estate under the supposition that the title is good, the former su 
standing by and being silent will be bound by the sale; and neither he, 
nor his privies will be at liberty to dispute the validity of the purchase.” 
1 Story on Equity, 375 3 385. 
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In Marsh vs. Smith, this court held “ that if a man stands by and is 
silent while his own property is sold, and suffers another to become the 
purchaser, he is estopped from disputing a title thus acquired.” The 
rule of law is well expressed by Lord Denman in the case of Pickard vs. 
Sears (6 Adol. and Ellis, 469), to wit: that where one, by his words or 
conduct, willfully causes another to believe in the existence of a certain 
state of things, and induces him to act on that belief, so as to alter his 
own previous position, the former is concluded from averring against the 
latter a different state of things as existing at the same time. 5 R. R. 
§23, 3d R. R. 332. 

Plaintiff stood by while his land was offered for sale and sold, merely 
reserved the right to remove the rails which he had on it, and his action 
and demand against McCranie were properly dismissed and rejected. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from is affirmed at plaintiffs costs. 


Tue State vs. CooLtEy NEWTON ET AL. 


All offenses not capital, may be prosecuted on information. 

In an information charging that the defendant did feloniously break into a dwelling- 
house at night with intent to kill, it is not necessary to charge that he did it 
“burglariously,” or “ without being armed,” or “without assaulting any person 
lawfully in the house,” or to set forth the name of the person the burglar in- 
tended to kill. 


PPEAL from the Thirteenth Judicial District Court, parish of East 

Carroll. Hough, J. 

Hiram R. Steele, District Attorney, for the State. 

Stirling T. Austin and W. A. Price for defendants and appellants. 

The opinion of the court was delivered by 

Spencer, J. The defendant was convicted on an information which 
charged that “he did, with force and arms, in the night-time, and with 
intent to kill, feloniously break and enter the dwelling-house of William 
Howard.” 

The questions presented for decision are: 

1. Can that offense be prosecuted by information ? 

2. Is it necessary that the breaking and entering be charged to 
have been “ burglariously” as well as “ feloniously” done, and must the 
bill contain the negative averments “without being armed,” “ without 
assaulting,” etc., mentioned in section 851 R. 8.? 

8. Must the indictment set out the name of the person whom the 
burglar intended to kill, and aver that such person was then and there 
lawfully in the house? 
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First—The charge is under section 851 R. S., and the offense is not 
capital. It may, therefore, be prosecuted by information. R. 8S. 977. 

Second—The crime of burglary known to our law is statutory. The 
statute defines it, and we must, therefore, look to the statute to ascer- 
tain the essential averments of the indictment. 

The 851st section says: “ Whoever, with intent to kill * * 
shall, in the night-time, break and enter * * * a dwelling- 
house, without being armed with a dangerous weapon * * * 
and without committing an assault upon any person lawfully being in 
such house, * * * on conviction shall be imprisoned at hard 
labor, etc.” 

The information charges that the accused “did feloniously break, 
etc.,” but does not add “ without being armed, and without committing 
an assault upon any person lawfully being in said house.” 

We take these words “without being armed, etc.,” as being used 
simply to emphasize the difference between the offense denounced in 
section 851 and that denounced in section 850. That to charge that one 
did “ break and enter” a dwelling, without adding that he did so “ armed 
with a dangerous weapon,” is the same as to say he did so “without 
being armed.” In other words, the absence of allegation that he was 
armed is equivalent to an averment that he was not armed; and an 
acquittal or conviction under the charge in this case would be a good 
bar to a subsequent indictment for the same breaking and entering, 
with the added averment that he was not armed. 

It is urged that it is not sufficient to charge that the act was “ felo- 
niously” done; that the charge should also be that it was “ burglari- 
ously ” done; and we are referred to the authorities showing that at 
common law such an averment is necessary in an indictment for burglary. 
As we have seen, the crime of burglary at common law is not known to 
us by name, as are “murder,” “ manslaughter,” “ rape,” “ robbery,” ete. 
Our statute itself defines what would at common law be the crime of 
burglary, and thereby withdraws it from the common-law definitions. 
It is sufficient to charge in the language of the statute, and that the 
offense has been committed “feloniously,” since it is now well settled 
that it is necessary to charge the commission of all felonies, whether 
common-law or statutory, as “feloniously”” done. See Whar. Crim. Law, 
sec, 399; 29 A. 602. 

Third—Under the view we have taken of the uses and purposes of 
the words “ without being armed,” “without assaulting any person law- 
fully in the house, etc.,” it can not be necessary in a prosecution under 
sec. 851 to aver that any one was at the time “lawfully in the house ;” 
for in this section those words are only employed as qualifying the 
word “assault,” and, therefore, where no assault is charged they are not 
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necessary. We apprehend that under sec. 850 it would be necessary to 
charge that there was some person lawfully in the house at’the time of. 
breaking and entering, for that is one of the conditions upon the exist- 
ence of which the penalty of death is denounced under that section. 

We do not think it necessary under sec. 851 to designate the individ- 
ual upon whom the offender sought to commit the felonies named in the 
sections. 

We see no error in the sentence and decree appealed from, and. they 
are affirmed. ; 


JoHN B. DurHam vs. HErRs oF JOHN B. DAUGHERTY ET AL. 


Where a wife alleges in her petition that she is authorized by her husband to bring- 
suit, and no exception is taken in the lower court, the question of her authority 
will not be considered on appeal. 

Where a vendor of real estate sets forth in the act of sale that he has received a por— 
tion of the price in cash, and notes of the vendee payable at a future day and 
secured by mortgagé on the real estate for the balance of the price, but actually 
received in place of the cash, and without being induced to do it by error or 
fraud, drafts of the vend2e or some third person, such drafts will not entitle the 
vendor, or his transferee, to a mortgage, or vendor’s privilege on the property 
sold. 


PPEAL from the Eighteenth Judicial District Court, parish of 
A Bossier, Turner, J. 

Land & Taylor for plaintiff and appellant. 

N. C. Blanchard and J. A. W. Lowry for third opponents and appel- 
lees. 

Duncan & Moncure and Looney & Elsner for Marks, third opponent. 

The opinion of the court was delivered by 

Spencer, J. This is a controversy as to the distribution of the pro- 
ceeds of the “ Red-Chute” plantation, seized under execution process in 
the above suit. 

The facts out of which arises this controversy are as follows: 

On January 21, 1873, James B. Pickett sold to R. W. Daugherty (now 
deceased) the Red-Chute plantation, in Bossier parish, for $18,000, “paid 
as follows: five thousand dollars in cash, the receipt of which is hereby 
acknowledged ; the balance in three equal annual installments; ” the first 
due January 1, 1875; the second January 2, 1876; and the third January 
1, 1877 ; said three installments being represented by the vendee’s notes, 
duly paraphed: “In order to secure the payment of each of said notes. 
at maturity, etc., the vendor retains, and the vendee grants, a special 
mortgage” on the property sold. On January 2, 1877, James B. Pickett 
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transferred by public act, and with full subrogation to plaintiff, the note 
due January 1, 1876. 

The note due January 1, 1875, was paid. Mrs. Kate B. Pickett, wife 
of said James B. Pickett, claims to hold the note due January 1, 1877, 
under circumstances hereafter to be stated. 

James Marks bases his claim upon the following alleged facts: 

He says that the $5000 cash payment acknowledged in said act was 
not in fact made; but that, in lieu of the cash, James B. Pickett accepted 
from Daugherty two drafts drawn by the latter on and accepted by 
James R. Arnold, one for $2550, and one for $2866 42, both dated Janu- 
ary 21, 1873, the former due at sixty days, and the latter at later day; 
that the draft for $2550 was indorsed without recourse by Pickett, 
the payee, and delivered to Boisseau & Ford for collection ; that it was 
protested for non-payment; that by authentic act Boisseau & Ford 
transferred it with full subrogation to Edwards & Holmes, represented 
by James R. Arnold, declaring in the act that it bore vendor’s privilege 
on the Red-Chute plantation, which act was duly recorded, and bore 
date March 6, 1873; that Edwards & Holmes transferred it on July 14, 
1873, to J. U. & H. M. Payne & Co., who brought suit against Daugherty 
thereon in Bossier, and obtained a judgment therefor of date Septem- 
ber 23, 1876, recognizing a special mortgage and vendor’s privilege there- 
for on said Red-Chute piantation, which judgment was duly recorded 
in mortgage office. To this suit neither Pickett, Mrs. Pickett, nor Dur- 
ham were parties. Marks claims under this judgment. 

Durham, the plaintiff, claims to be paid by preference over Mrs. 
Pickett, on the ground that her title and possession of the second note 
is simulated, and that James B. Pickett, who is plaintiff’s transferor, is 
the real owner, and can not participate until plaintiff’s note is satisfied. 
He opposes Marks on the ground that he has not now and never had 
any mortgage or privilege on the plantation to secure said draft. Mrs. 
Pickett claims concurrence with Durham, and opposes Marks on same 
grounds. 

Marks opposes Durham on the ground that he acquired the note 
after its maturity from Pickett, and after Pickett had assigned the draft, 
and has only Pickett’s rights, and can not oppose him, Marks, therefore, 
because Pickett is the transferor of the draft, and could not concur 
with him, Marks. Marks opposes Mrs. Pickett on the same grounds as 
Durham does. 

The judgment below decreed concurrence between Durham and Mrs. 
Pickett, and superiority to both over Marks. Durham and Marks 
appeal. There is a suggestion in the brief of counsel for plaintiff that 
Mrs. Pickett is not authorized to bring this suit. It is stated in the 

petition that her husband “authorizes and assists her.” No exception 
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was taken to her want of authority, and the question can not be now 
raised. C. P. 320, 321, 327, 333, 344; 4 Rob. 172; 5 R. 96. 

We shall first consider the claims of Marks, under two aspects: 

First—Did the drafts given by Daugherty to Pickett in lieu of the 
cash payment acknowledged in the act of sale ever bear mortgage or 
privilege upon the Red-Chute plantation ? 

Second—If they did, have these securities been lost or destroyed by 
want of registry; or by payment of the drafts? 

First, as to the exis.ence of the mortgage and privilege. 

It is manifest that no mortgage existed, because none was reserved 
or granted in the act to secure any thing but the notes. 

It appears that by agreement between Pickett and Daugherty the 
former accepted in lieu of the cash, $5000, acknowledged to have been 
received in the act, Daugherty’s two time drafts for $5416 42, drawn on 
and accepted by Jas. R. Arnold. The $2866 42 draft was duly paid ; the 
$2550 draft was protested while in the hands of Boisseau & Ford, who 
swear they held it as agents, and for account of James B. Pickett. Pickett 
himself having accepted these drafts in lieu of the cash acknowledged 
to have been received in the authentic act, could not be heard in the 
absence of allegations of fraud, error, or violence, to deny, either as 
against Daugherty or any body else, the truth of his acknowledgment 
of payment. As to him, and those claiming under him, that much, $5000, 
was paid. If he saw proper to accept property or drafts in lieu of the 
cash, it was another transaction. He must be considered as having ex- 
changed the $5000 cash for the $5416 42 in time‘drafts. In other words, 
Daugherty paid the cash by discounting his drafts to Pickett. 

This case can not be distinguished in principle from that of “ Abat 
vs. Nolte’s Syndics,” 6 N. S. 636. In that case, as in this, the vendor of 
the land in the act of sale acknowledged receipt of the price. It was 
proved that, in point of fact, no cash was paid, but that the vendees gave 
the vendors a bill of exchange therefor. 

The court say: “It appears to us from the documents and evidence 
that the price of the sale was to be paid by a draft ; that, trusting in the 
honor of the vendees, the vendors acknowledged the receipt of the 
price in the act of sale, and shortly after received the draft. After this 
they could not have any privilege, for the payment of the price was con- 
summated according to the intention of the parties, and the form of the 
act shows that the vendors had no idea of retaining a privilege. But, if 
even the original intention of the parties had not been that payment 
should be made by a draft, by receiving the draft in payment, the vendors 
extinguished their original claim.” This case is cited approvingly by 
this court in “ Cammack vs. Griffin,” 2 A. 175, and its doctrine is in per- 
fect consonance with reason and law. Every consideration of public 
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interest and justice forbids the recognition of the opponent, Marks’, pre- 
tension. If the vendors of property, or their assignees, be permitted to 
falsify their own deliberate and solemn acts and declarations, spread 
upon the public records, that the whole or part of the price of property 
sold has been received in cush by them, and to prove that they still have 
the vendor’s privilege therefor, although avowing that they had volun- 
tarily, without error, fraud, or violence, received another thing in lieu of 
the cash, what value would mortgage securities possess? What faith 
would public records be entitled to? Pickett had no mortgage or vendor’s 
privilege on the Red-Chute plantation for these drafts, and could, there- 
fore, confer none on his transferees. The judgment of Payne & Co. vs. 
Daugherty, decreeing such against defendant therein, was clearly wrong. 
It may be binding as res adjudicata on Daugherty, but on no one else. 
It could not recognize what did not exist. Its registry created only a 
judicial mortgage against Daugherty. 
Second. But there is still another insuperable objection to Marks’s 
pretensions, and that is that the draft for $2550 was, before it reached 
‘J. U. & H. M. Payne & Co., from whom Marks derives his claim, taken 
up by James R. Arnold, the acceptor thereof, and thereby extinguished 
by confusion or payment. Arnold in his testimony says: “The inter- 
ests of Edwards & Holmes and himself were almost identified, he own- 
ing nearly the entire interest in the house.” In another place he says 
he took up this draft with money of the firm of Edwards & Holmes, 
represented by him, to whom Boisseau & Ford transferred it. Again, he 
says: “On the day of the protest of this draft it was paid by Edwards 
& Holmes to Boisseau & Ford, the holders thereof. This draft was 
transferred by Edwards & Holmes to James R. Arnold, who transferred 
the same to J. U. & H. M. Payne & Co., for advances made by them to 
said Arnold.” Hence, it is clear that whatever rights J. U. & H. M. 
Payne & Co. had in this draft they derived from Arnold, its acceptor, 
in whose hands it was extinguished. Now, Arnold did have rights under 
this draft, but only by way of an action against Daugherty, for re-imburse- 
ment of the amount paid therein, and to secure himself in this right he 
took from Daugherty on the twenty-first January, 1873, a special mort- 
gage on other lands than the “ Red-Chute” plantation, to secure him 
for his acceptance of these drafts. Neither Arnold nor his transferees, 
Payne & Co., could enfurce that mortgage until Arnold had paid the 
drafts. He did pay them, and Payne & Co., by suing Daugherty to 
enforce this mortgage, as they did, necessarily admit such payment. 
The judge a quo did not err in decreeing Marks’s claim inferior to that 
of Durham and Mrs. Pickett. 
It only remains to consider the contest as between Durham and 
Mrs. Pickett. We may premise by saying that it is matter of no 
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moment to plaintiff whether Mrs. Kate B. Pickett, the wife, or Mrs. 
Paulina Pickett. the mother, of James B. Pickett, owns the note; nor 
whether the transfer from Mrs. Paulina Pickett to Mrs. Kate Pickett is 
or not simulated; for if James B. Pickett is not the owner, then the 
note can not be excluded from concurrence with plaintiffs note, since it 
is only the transferor who is postponed to his transferee. 

On July 3, 1866, Mrs. Paulina Pickett sold to her son, James B. 
Pickett, a valuable plantation known as “Cash Point,” for $100,000, for 
which he gave five notes of $20,000 each, due annually thereafter from 
January 1, 1867. On May 5, 1871, J. B. Pickett produced these five 
notes before the recorder, and had the mortgage and vendor’s lien 
securing them canceled. 

Mrs. Paulina Pickett swears that in payment of a balance due 
her on this sale James B. Pickett delivered to her the note now 
held by opponent, Mrs. K. B. Pickett; swears that she had the actual 
and real possession and custody of the note from that time to March 
1, 1878, when she sold and delivered it to her daughter-in-law for 
$5300, paid in an accepted sixty-day draft for $2300, and a note for $3009, 
of which she furnishes copies ; that early in the year 1878 her son, J. B. 
Pickett, tried to sell the note for her, but without success. She admits 
frankly her own insolvency and her belief that her son is insolvent. 
There is no dispute as to the fact of the sale of Cash-Point place. It is 
also shown that Mrs. K. B. Pickett is separate in property from her hus- 
band, and is the owner of a large and valuable plantation, which she 
cultivates, and on the crops of -which she has at times obtained advances 
for large sums. The question is, does the note held by Mrs. K. B. Pick- 
ett belong to her or to Mrs. Paulina Pickett or to James B. Pickett? 
We frankly confess that we look with suspicion upon these family trans- 
actions, these dealings between parents and children and husbands and 
wives, wherever there appears to be opportunity or temptation to gain 
some unjust advantage thereby. We have scanned the evidence in this 
record closely, and must say that it gives to these transactions an air of 
reality and truth which we do not feel at liberty to disregard. 

Mrs. Paulina Pickett, now an old and venerable lady, tottering on 
the very verge of the grave, swears positively that her son delivered 
into her actual possession the note in question three years before its 
maturity, and that she continued so to hold it in satisfaction of said bal- 
ance on “Cash-Point” place. The fact of this large indebtedness by the 
son is not disputed, and it corroborates powerfully her statement that 
he owed her. The fact of her surrendering the five notes to him, no 
doubt at his solicitation, in order to cancel the mortgage, is not incon- 
sistent with the idea that he owed her a balance of four or five thousand 
dollars. It was but the natural promptings of maternal affection, and 
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what ninety-nine out of a hundred widowed and aged mothers would 
have done for a son in whose house she was spending the remnant of 
her days; nor is the fact that her son tried to sell the note for her of 
any significance, as he would naturally have been called upon to render 
such a service; nor do we attach more weight to the alleged large price, 
$5300, paid by Mrs. K. B. Pickett to her for the note, which then exceeded 
$6000 in amount. It should have brought the blush of shame to the 
cheeks of her daughter to have offered less for it than the mother gave 
for it. The evidence does not satisfy us that James B. Pickett is the 
owner of the note. On the contrary, it satisfies us that he transferred 
it to his mother in 1874, and, so far as concerns plaintiff, it is matter of 
no moment whether she or Mrs. K. B. Pickett now owns it. 

In either case, the julgment appealed from is correct, and it is 
affirmed at costs of appellants. 





No. 786. 


Succession oF J. W. ZACHARIE, ON OPPOSITION OF THE City OF NEw Or- 

LEANS ET AL. 

Evidence in proof of aclaim is admissible, although it may appear, prima facie, that 
the claim is prescribed. 


The fact that tax-bills have been filed in court is not proof that suit has been 
brought on them. 


Debts due the city of New Orleans on account of unpaid taxes are prescribed in ten 
years from the time the taxes are exigible. 


 ——, from the Second District Court, parish of Orleans. Tissot, 
J. 


Percy Roberts for the succession, appellee. 
James Lingan for himself and other creditors, appellees. 
Samuel P. Blanc for the city, appellant. 
The opinion of the court was delivered by 
DeBuanc, J. The city of New Orleans opposes the account filed by 
the executor of the last will of J. W. Zacharie, for the reason that he 
Tefused to class it as a creditor of said succession for the taxes of 
1860, 1861, 1862, 1863, 1864, 1865, 1870, 1871, 1873, 1874, 1875, 1876, 
P and 1877. It prays that the lien securing the payment of said taxes be 
3 recognized, and that they be paid in preference to every claim carried in 
the executor’s account. This opposition was filed on the 14th of August 
1877. 
In bar of the city’s action for the taxes due before 1867, the execu- 
tor pleads the prescription of one, two and ten years. His plea was sus- 
tained-by the lower court and the city has appealed. 


MONROE, JULY, 1878. 





Succession of Zacharie. 





On the trial of its opposition, the counsel representing the city 
offered in evidence the tax-bills made out for the years anterior to 1867. 
That evidence was improperly excluded ; but said bills are transcribed 
in the record and can be considered by us as if they had been regularly 
admitted by the lower court. 

Our attention is called to the fact that some of those bills have 
been filed in court in 1865, 1866 and 1873, and we are asked to infer from 
that fact that they have been sued upon and that judgments may have 
been obtained thereon. This we can not do: if such suits had been 
brought and such judgments vbtained, the city attorney would not have 
failed to introduce copies of the same. 

The counsel who now represents the city contends that—since 1856— 
the action which it has for the recovery of taxes levied within its limits 
is imprescriptible, and—to sustain his position—he 1elies on a section of 
the charter which provides: “that taxes assessed under and by virtue 
of this ac’, on the property, real or personal, of any person or corpora- 
tion, are hereby declared to be a lien and privilege upon the said prop- 
erty; to date from the first day of March of the year for which they may 
be assessed, any alienation thereof or incumbrance thereon notwith- 
standing; and said lien or privilege shall exist in favor of the City of 
New Orleans, for the respective amount of taxes assessed UNTIL THE SAME 
SHALL BE FULLY PAID; and the same shall be paid in preference to all 
mortgages and incumbrances other than taxes due the State.” 

The property on which were assessed the taxes, the amount of 
which is claimed by the city, has been sold under orders of the second 
district court, and it is clear that any right which it may have had on 
said property was tra:sferred from it to the proceeds of the sale. 

Is the city entitled to be paid by preference to every creditor, out 
of the proceeds of the sale of said property? The lower court correctly 
held that—as concerns the taxes levied before 1867-—the city is not 
entitled to the preference it claims. 

So far as we are informed by the record, the first and only demand 
made by the city for the taxes which it alleges are due to it, was made 
after the death of Zacharie, after the judicial sale of the property which 
belonged to his succession, and that was in 1877. The lower court sus- 
tained the city’s opposition as to the taxes which were levied in and from 
1870, and dismissed its opposition as to those taxes which were levied 
prior to 1867, and which had been due and exigible for upwards of ten 
years, when the city applied to the second district court to compel the 
executor of Zacharie’s will to class it in his account as a creditor of 
said deceased’s estate, for the taxes assessed on his property from 1860 
to 1877. 

It is said that, under a special provision of the city charter, the tax 
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is to remain a lien on the property subject to it until the tax is paid in 
full, and that the terms of said provision exclude the idea of any limi- 
tation to the right of enforcing that lien, at any time, against any one 
and under all circumstances. That too broad construction would—as 
regards the city of New Orleans—amount to a judicial abrogation of the 
laws which fix the prescription of debts and actions, impart to its tax 
liens a dangerous immortality, and encourage—in the collection of its 
annual revenue—a negligence far more injurious to its interests than 
the prescription invoked against it. 

In the case of Pepper against Dunlap, this court said: “Under the’ 
Spanish law, property could be acquired by prescription against the 
crown &c, and—under our Code—we find no express exception in favor 
of the State. In Graham, Auditor, against Tignor & als, it was held, 
and we adhere to those decisions, that the current of prescription is not 
impeded by the fact that the suing creditor is the State. Those decisicns 
are based on the article of our Code which declares “that prescription 
Tuns against all persons, unless they are included in some exceptions 
established by law.” The corporation of New Orleans—as the State— 
is a body politic, and—in law—an intellectual person, and—as it may 
acquire and be released by prescription, there is no reason why it should 
be excepted from its effects and operation, when it appears in a court of 
justice and claims as a creditor. In this instance, its action is barred by 
the lapse of ten years. C. C. 3521 (3487); 3544 (3508); 9 A. 137; 23 A. 570. 

It is, therefore, ordered, adjudged and decreed that the judgment of 
the lower court is affirmed with costs. 


ConcuRRING OPINION. 

Mannino, C. J. I concur in the decree in this cause, but I do not 
wish to be understood as assenting to the doctrine that general laws 
regulating prescription affect the rights of the State. The State is sov- 
ereign, and when she enacts laws fixing the time within which actions 
must be brought upon pecuniary obligations, or for the establishment of 
rights of property, she is legislating for her citizens, and is not imposing 
restrictions upon herself, and such laws do not affect her own rights un- 
less she in terms includes herself within their operation. 

The argument drawn from the phraseology of our Code is inconclu- 
sive. It is said that since the State is not specially exempted from the 
operations of the laws of prescription, she must be held to be affected 
by them as is an individual or a corporation. ‘lhe terms of the statutes 
of limitation of other States are as broad and comprehensive as are the 
articles of our Code touching prescription, and it has been, and is uni- 
formly held in those States, and in the Supreme Court of the United 
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States, that the doctrine nullum tempus occurrit regi is in as full force in 
this country as it is in England. 

It is not necessary for the decision of this cause to pass upon the 
question, so far as the State is concerned, and therefore the argument 
does not need to be elaborated now. I understand the doctrine to be 
stated only arguendo in the opinion of the court just read, but to avoid 
misapprehension, I prefer to dissent from that portion of the Opinion. 


Marr, J. I concur in the opinion of the Chief Justice. 


No. 823, 
I. Broom & Co. vs. LEon KERN ET AL. 


Where a party agrees to pay a certain stated account made up of principal and 
accrued interest, and the aggregate amount of the principal and interest ex- 
ceeds $500, the district court will have jurisdiction of the debt. 

Letters of a debtor to his creditor declaring his inability to pay, and asking for 
indulgence, are such an acknowledgment of liability as interrupts prescription. 

Interruption of prescription by the acknowledgment of the principal debtor inter- 
rupts it as to his surety. 

The promise of a surety assuring the payment of the price of a specific lot of goods 
to be sold to the principal debtor is not a continuing guarantee, and hence does 
not cover other goods subsequently sold to the principal. 

Where the debts are of like nature the imputation of payments is made to the debt 
longest due. 5 


PPEAL from the Fourteenth Judicial District Court, parish of 

Ouachita. Parsons, J. 

R. W. & R. Richardson for plaintiffs and appellees. 

Cobb & Gunby for Marx, defendant and appellant. 

The opinion of the court was delivered by 

Marr, J. This suit was brought to recover a balance of account for 
merchandise, which, it is alleged, Kern promised to pay, and Marx, in 
writing, guaranteed. 

Defendants excepted to the jurisdiction of the district court, on the 
ground that the amount in dispute is made up of principal and interest, 
and that it does not exceed $500, exclusive of interest. 

The goods were sold in 1873; and the precise allegation of the peti- 
tion is that Kern promised to pay the balance sued for, “as shown by 
the specific bill hereto annexed.” This bill is an account, containing all 
the items to the debit and credit, with interest on each to ninth Febru- 
ary, 1877, about two months before the suit was brought. If this alle- 
gation be true, it would simply mean that Kern had consented that the 
balance shown by that account, $547 61, should be capitalized on the 
ninth February, 1877; and this balance would be a new debt, the princi- 












SUPREME COURT OF LOUISIANA, 





Bloom & Co. vs. Kern. 





pal sum, bearing interest only in futuro. The district judge correctly 
overruled the exception. 

Kern plead the general issue, and the prescription of three years. 
Marx specially denied that he ever assumed to pay plaintiffs the account 
sued on. He avers that in March or April, 1873, he agreed to become 
surety to plaintiffs for the purchase price of one lot, invoice, or stock of 
goods to be furnished to Kern, and that they were, shortly after, paid 
for by Kern; and that he, Marx, never, thereafter, assumed, or in any 
manner bound himself for any indebtedness of Kern. He pleads the 
prescription of three years; and that plaintiffs, by delay and negligence, 
have lest their action against Kern, and thereby discharged any surety 
he may have given. 

The judgment of the district court was in favor of plaintiffs, against 
defendants, in solido, for the $547 61, with legal interest from judicial 
demand, eleventh April, 1877; and Marx appealed. 

If Kern had appealed, we should affirm the judgment against him. 
As he has not appealed, it is necessary to consider the case against him 
in so far only as it may affect his surety, Marx. He testified that plain- 
tiffs hal written to him about this debt, asking payment. “I don’t 
think, though, they have since January, 1874. I think I replied to their 
letters and begged time on the debt. I consider that I promised to pay 
it. In these letters to me the amount of the balance due by me was 
mentioned.” 

In Robinson vs. Day, 7 An. 201, this court held that letters written 
by the debtor to his creditor, declaring his inability to pay, and asking 
for indulgence, is such an acknowledgment of liability as interrupts 
prescription. It is manifest from part of Kern’s testimony, on cross- 
examination, that the account sued on was shown to him, at the office 
of plaintiff's attorneys ; and that he looked at the closing and balance 
brought down. Precisely what he said to the attorneys at that time is 
not shown. 

We think there was such an acknowledgment by Kern as takes the 
case out of prescription; and that the surety is bound by this acknowl- 
edgment so far as the plea of prescription by him is concerned. R. C.C. 
3553. 

The liability of Marx for the debt of Kern can not be proven other- 
wise than by written evidence. R. C. C. art. 2278. The written evidence 
in this case consists of two letters of Marx to Bloom & Co., dated at 
Monroe, one on the seventh, the other on the ninth April, 1873. The 
first part of the letter of seventh April relates to his own business, 
ordering goods for himself. It concludes thus: “My brother-in-law, 
Mr. L. Kern, tells me that he selected some groceries at your house, 
which you, however, will not ship, without my say so. Please ship the 
same by the first boat out, and I will see that every thing is right.” 
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The letter of ninth April is as follows: “Yours of fifth came to 
hand, with invoice. In reply, Mr. Kern, I want you to ship the goods 
he selected, and I will see it paid in time. You shall be safe if it takes 
the last dime I have. I will tell you more when I see you. My regards 
to your family.” 

The testimony shows that Kern had gone to New Orleans, and 
selected a steck of groceries, which Bloom & Co. would not sell him on 
his own credit. He either returned to Monroe, or wrote to Marx; and 
the result was the two letters just mentioned. On the twelfth April 
Bloom & Co. sold the goods to Kern, the whole amounting to $640 87. 
They subsequently sold other goods to Kern, on the thirtieth April, 
thirteenth and twenty-ninth May, twenty-third June, and ninth July, 
1873, the whole aggregating $1063 91. 

Kern remitted sums of money, and made payments to Bloom & Co. 
at different times, twenty-ninth April, thirteenth and twenty-fifth May, 
eighteenth June, ninth July, 1873, and sixth and fifteenth January, 1874, 
amounting to $654 56, carried by Bloom & Co. into general account in 
the settlement sued on. 

It is manifest that the letters of Marx of seventh and ninth of 
April were not intended, nor can they be construed as a continuing 
guarantee. They are limited to the single transaction, the purchase of 
the goods which Kern had already selected, and which, on the faith of 
these letters, were sold and delivered by Bloom & Co. to Kern on the 
twelfth April, 1873. There is nothing in these letters indicating the in- 
tention of Marx to be surety for the price of any other goods, that 
might afterward be selected by Kern, and sold to him by Bloom & Co.; 
and the amount, as we have seen, was $640 87. The interest on this 
amount, from the twelfth April, 1873, to the fifteenth January, 1874, the 
date of the last credit, at five per cent, would be $24-74, which, added 
to the $640 87 gives total $665 61: and interest on the several items of 
credit, at the same rate, to same date, would be $21 69, which added to 
the credits, $654 56, gives total $676 25. Bloom & Co. have calculated 
the interest at eight per cent; but whatever the rate may be, the result 
would be the same, that is, the credits and interest would exceed the 
debt guaranteed by Marx, and the interest. Bloom & Co. have made 
up a single account ; but in it the several purchases, at their respective 
dates, are footed separately, thus distinguishing them, the one from the 
other: so that each invoice was kept and treated as a separate purchase. 
This was necessary, because Albert Bloom and Isaac Bloom, witnesses 
in their own behalf, testified that all the sales to Kern were on sixty days 
time, as usual. So that Kern owed Bloom & Co. as many different debts, 
of a like nature, as there were different invoices, each exigible at the 
expiration of sixty days from the date of each purchase, respectively. 
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The Code declares that when the debts are of like nature, the im- 
putation of payments is made to the debt which has been longest due. 
R. C. C. art. 2166. We think the debt guaranteed by Marx was extin- 
guished on the fifteenth January, 1874, more than three years before 
the account sued on was made up; and while it might have been com- 
petent for Kern, as between himself and Bloom & Co., to have consented 
to the account as made up ninth February, 1877, he could not bind 
Marx to pay eight per cent interest, charged in the account for nearly 
four years, nor deprive Marx of the extinction, by legal imputation, 
more than three years before this suit was brought, of that part of the 
debt, the oldest in date, for which he was curety. 

Of course the judgment against Kern, from which he has not ap- 
pealed, will not be disturbed by our decree; and we deal with the judg- 
ment of the district court only in so far as it affects the appellant, 
Simon Marx. 

It is therefore ordered, adjudged, and decreed that the judgment 
appealed from, in so far only as it condemns Simon Marx, the appellant, 
in solido with Leon Kern, be and the same is hereby annulled, avoided, 
and reversed; and the demand of plaintiffs,-appellees, I. Bloom & Co., 
against the said Simon Marx is rejected and dismissed, the costs of this 
appeal and the costs incurred by the said Simon Marx in the district 
court to be borne and paid by the said appellees, I. Bloom & Co. 
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‘The fact that the accused attempted to escape from prison a few days before his 
trial, on a charge of murder is admissible in evidence. The time of the attempt 
is not material, as hearing on the question of its admissibility. 

The State may introduce evidence to prove contradictory statements made by the 
defendant’s witness at another time. 

Unsworn statements made after the trial of a criminal case by one of the jurors in 
the case, going to impeach his own verdict, or to show misconduct in the jury, 
are not admissible in evidence on the application for a new trial. 

This court is without jurisdiction to consider the testimony of witnesses, and dis- 
puted questions of fact, on which applications for new trials in criminal cases 

are made. 


PPEAL from the Fourteenth Judicial District Court, parish of 
Ouachita. Parsons, J. 

W. N. Potts, District Attorney, for the State. 

W. J. Q. Baker and R. J. Caldwell for defendant. 

The opinion of the court was delivered by 

Eaan, J. Beatty, alias Brown, one of the accused, was indicted, tried, 
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and found guilty of murder without capital punishment, whereupon he 
was sentenced to imprisonment for life in the Penitentiary. He has ap- 
pealed. The case is before us on three bills of exception and a motion 
for new trial. The first bill was to the reception of evidence to show 
that the accused a few nights before the day set for trial broke jail and 
attempted to escape from the parish prison. On behalf of the prisoner 
it is urged that to be admissible the evidence must be of an attempt to 
escape immediately succeeding the crime charged. Attempts to escape 
on the part of one accused of crime are not of themselves sufficient to 
authorize conviction, but if shown lend a strong presumption of guilt, 
unless otherwise explained. ‘They are classed with other ex post facto 
indications of mental emotion, and are receivable in evidence, but are 
to be weighed in connection with the surrounding circumstances, and 
the time at which the attempt is made is not material except as going 
to show the animus of the accused. The usual rule is laid down in 
Wharton’s Am. Crim. Law, sec. 714, and we have been referred to no 
authority limiting it. This bill was not well taken. 

The second bill is to the reception of the evidence of one Madden 
to discredit the testimony of Louisa Brown, a witness for the accused, 
by showing that she had made other and contradictory statements at 
another time, on the ground that the witnesses for the State had been 
placed under the rule and not permitted to remain in court during the 
giving in of testimony by other witnesses, and that Madden’s name was 
not furnished the defendant, nor had he been put under the rule, but 
was present in court while Louisa Brown was testifying. The district 
judge states that Madden’s evidence was offered and received only as 
to the contradictory statements made by the defendant’s witnesses at 
another time. For that purpose it was receivable. Waterman’s Crim. 
Dig. p. 607, sec. 189, and authorities cited; lst Greenleaf Evidence, par. 
432, note 2. This bill was not well taken. 

The third bill of exceptions is to the reception of the testimony 
of Gilbert, a witness, whose name had been furnished to the accused, 
and who had been under the rule, but who, after having testified on 
behalf of the State, was permitted to remain in the court when Louisa 
Brown, defendant’s witness, was testifying. As we understand from the 
bill the evidence of this witness was offered and received for the same 
purpose with that of the witness Madden. The same principle therefore 
applies, as the evidence related only to discrediting the defendant’s 
witness. This bill was not well taken. 

The fourth bill of exceptions is to the refusal of the district judge 
to receive evidence in support of one of the grounds of motion for new 
trial of the statements of Wallace, one of the jurors, made on the street 
in the presence of several persons after the verdict had been rendered, 
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to the effect that when he first went into the jury-room he was in favor 
of acquitting the accused, and that after he had made that known, one 
of the jurors said to him, “If you will say ‘guilty ’ I will give you one 
dollar and a half and a good bed to-night;” and he then agreed to find 
the accused guilty. It is well settled that a juror will not be allowed to 
testify to impeach his own verdict or to show misconduct in the jury 
with that view. A fortiori, then, will not hearsay testimony of his un- 
sworn statements to other persons be received for that purpose. Whar- 
ton’s Am. Crim. Law, secs. 3155-6; Waterman’s Crim. Dig., p. 456, sec. 
172, and authority cited. This bill was not well taken. 

The motion for new trial is upon two grounds, one of which is the 
alleged misconduct of the jury in the manner attempted to be shown 
by evidence of the statements of the juror Wallace, already discussed. 
Of this it may be remarked that we have nothing before us except 
the affidavit of the accused appended to the motion for new trial, and 
we can not interfere on this ground with the discretion of the district 
judge. The other ground set up in the motion for new trial is “ that on 
the night of Friday, the tenth of May, 1878, and after the jury had 
retired to consult on their verdict, and about the hour of ten o’clock 
of the same night, the entire jury, accompanied by the deputy sheriff in 
charge of the jury, and while they were under deliberation, retired to 
a drinking saloon on DeSiard street, in the city of Monroe, about five or 
six squares from the court-house, without the order of court, and there 
partook of intoxicating liquors, the bill of which was paid by one of the 
jurors.” This, if true, was certainly a very gross irregularity on the 
part both of the officer in charge and of the jurors themselves, and one 
for which all should have been punished by the district judge if the 
facts were made known to him. We learn from a statement by the court 
in the record that his “instructions to the sheriff after the trial of this 
case had been concluded were to take charge of the jury and not allow 
them to separate, and to provide such refreshments as were necessary.” 
These instructions were proper and usual, and if any such loose prac- 
tice prevails among the officers or jurors of his district as is charged, it. 
would be well for the judge to put a stop to it in future and to charge 
officers and jurors accordingly. We are induced to make these remarks 
by the appearance in this record of the testimony of witnesses given on 
the hearing of the motion for new trial below, which while we can not. 
consider for the purposes of the motion when thus presented, having no 
jurisdiction of the facts in criminal cases under the constitution, would, 
if we could consider them, induce us without a moment’s hesitation to 
set aside the verdict and sentence. It is not to be tolerated that jurors 
in a capital case, especially, should be allowed to walk about the streets 
for recreation at night and enter so public and exposed a place as a bar- 









- MONROE, JULY, 1878. 1269 


State vs. Beatty. 















room or drinking-saloon, and there drink liquor or other beverage: at 
the public counter. If such things are permitted all the labor and time 
spent in procuring the conviction of criminals will go for naught and 
the ends of justice be defeated or delayed, while at the same time it 
will be impossible to preserve purity in its administration. We are com- 
pelled, however, to remind counsel that we can no more, under the con- 
stitution, take cognizance of the testimony of witnesses given on a 
motion for new trial in a criminal case than the evidence given on the 
trial itself, and that even when it comes before us in the record we can 
not consider it. See 3 An. 497; 2 An. 921; Ist H. D., p. 412, par. 6, and 
cases cited. We can not pass upon the effect of evidence for any pur- 
pose in a criminal case; nor, unless the facts upon which the judge a quo 
bases his ruling in a matter of new trial are certified to us by himin a 
bill of exceptions, can we review that ruling, whether it related to mis- 
conduct of the jury or other grounds which involve the proof of facts 
and evidence always more or less contradictory. Our province in such 
matters is simply to say what the lawis upon a state of facts either 
admitted by the State or certified to us regularly by the judge himself 
as those on which he based his own ruling. 2 An. 837, 838; 3 An. 497; 
State vs. Brown, 4 An. 505; and again Ist H. D. p. 412, par. 6, and cases 
cited. 

It is therefore ordered and decreed that the verdict and sentence 
appealed from be and they are affirmed. 
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Exiza L. StrotHer vs. T. P. RicHarpson, SHERIFF, ET AL. 





The judgment creditor and his debtor are incompetent to form a private agree- 
ment, or bond, which shall have the force and effect, and be clothed with the 
extraordinary characteristics of a ‘“ Twelve-months Bond.” 

The clerk of the court is without authority to issue, and the sheriff to execute a writ 

of fieri facias to enforce, with a judicial decree, the provisions of a bond formed 

by private convention. 


PPEAL from the Fourteenth Judicial District Court, parish of Oua- 
chita. Parsons, J. 
W. J. Q. Baker, John T. Ludeling, and Robert Ray for plaintiff and 
appellant. 
W. W. Farmer for defendants and appellees. 
The opinion of the court was delivered by 
Spencer, J. In the suit of “Gerson vs. Warfield” plaintiff obtained 
judgment by confession. Subsequently, plaintiff assigned the judgment 
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to Lehman, Abraham & Co., who issued execution thereon, upon which 
the sheriff makes the following return : 

“Received in office, April 30th, 1874, and on the first day of May, 
1874, the plaintiff's attorneys having taken a consent twelve-months bond. 
in favor of Lehman, Abraham & Co., owners of the judgment and writ in 
this case, executed before me May Ist, 1874 ; I therefore return this writ 
as directed by Morrison and Farmer, attorneys for plaintiff and owners. 
of judgment. B. H. Dinxerave, Sheriff.” 

The bond is signed by Mrs. Warfield, the defendant, and by Mrs. 
Strother, as surety. The condition of the bond recites the existence of 
the judgment, the issuance of the execution, and concludes thus: 

“Whereas, the said defendant, Mrs. Eliza W. Warfield, desires to 
avoid the trouble, loss, and costs of further proceedings in the execution 
of said writ, by executing a consent twelve-months bond, in favor of 
Lehman, Abraham & Co., owners of said judgment, in all respects as if 
all the formalities, delays, and advertisements which precede the forced 
execution of a twelve-months bond under arts. 681, 682, 720, and 721, Code 
of Practice, had been fully complied with ; all of which said formalities, 
delays, and advertisements are hereby expressly waived by said defend- 
ant; and whereas said Lehman, Abraham & Co. have consented to ac- 
cept this twelve-months bond and to return said writ to the clerk’s 
office, 

“Now, therefore, if the said E. W. Warfield, principal on this bond, 
shall well and truly pay, ete. * * then this bond shall be void, other- 
wise, etc., to have the force and effect of a twelve-months bond, taken 
according to arts. 720 and 721 of Code of Practice.” 

The bond is attested by two witnesses and the sheriff. In several 
districts of the State this custom of taking twelve-months bonds by con- 
sent and agreement has prevailed for years, and, as will be seen here- 
after, there is no reported case adjudicating upon its legality. 

Not being paid at maturity, plaintiff caused execution to issue as on 
a twelve-months bond, and, property of the surety having been levied 
upon, she enjoins, by this suit, the sale thereof. 

The sole question presented for our decision is, whether this instru- 
ment thus executed has the force and effect of a twelve-months bond ; 
and does it confer on the clerk authority to issue, and on the sheriff au- 
thority to execute, a writ of fieri facias directing the seizure and sale, 
without appraisement, of the property of the principal and surety? Weare 
constrained to answer both questions in the negative. It is undoubtedly 
true, as argued by defendant’s counsel, and as held by the judge a quo, 
that contracts containing nothing contrary to law or good morals are 
binding on the parties, and constitute laws for them. But the question 

here is not whether this contract is binding on Mrs. Warfield and Mrs. 
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Strother, but whether they can by agreement with Lehman, Abraham & 
Co. confer on the clerk and sheriff authority and power which the law 
has not conferred on them. Can parties confer on the clerk authority to 
issue execution for a debt not evidenced and made executory by judg- 
ment? Certainly not. And why? Because the clerk derives his au- 
thority from the law, and not from the consent or agreement of parties. 
The law has prescribed when and upon what conditions the clerk can 
issue writs of fieri facias. A judgment is rendered, and in execution 
thereof a writ of fi. fa. issues, property is seized, and sold for cash or on 
twelve-months credit. In the latter case a bond is given, and, if not paid, 
another writ issues in execution. The public interest demands that these 
essential forms be complied with. The certainty and security of titles, 
depending as they do, upon the orderly conduct of judicial proceedings, 
requires that individual agreementsshould not be substituted for official 
acts. Grave and important consequences attach to and follow the forced 
alienation of property, and in many instances the rights of third persons 
are directly or indirectly affected thereby. Thus, a forced alienation un- 
der a first mortgage divests the property of a subsequent and junior 
mortgage. What security would there be to such subsequent mortgages 
if by a private agreement between the debtor and the bolder of the first 
mortgage such a bond as that in this case could authorize the seizure 
and sale without appraisement of the property? Would the purchaser 
at a sale under the enjoined writ in this case acquire a title unencumbered 
by mortgages that may have attached since the recordation of the 
original judgment? These instances are stated to illustrate the grave 
importance there is to the public that judicial proceedings and the pro- 
cesses in execution thereof should be conducted under the forms of law. 
In our opinion there can not be a twelve-months bond clothed with the 
extraordinary characteristics given thereto by the Code of Practice, ex- 
cept as the result of a seizure and sale of property. A twelve-months 
bond under our law clothes the creditor with extraordinary and excep- 
tional rights, just as the authentic act importing confession of judgment 
does. The law has prescribed certain essential forms for the existence 
of both, and there is no more reason for saying that parties can give to 
a private agreement the force and effect of a twelve-months bond than 
there is for saying they can give to a private agreement, without the 
intervention of the officers and forms required by law, the force and 
effect of an authentic act. ; 

While the case of Levi Johnson vs. Hopson (decided at Monroe 
in 1855, but not reported,) differs from this case in some important par- 
ticulars, and notably in this, that in that case the “ consent twelve- 

months” bond was executed before and in anticipation of the rendition 
of a confessed judgment, yet we think the general principles announced 
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in that case are pertinent and eminently applicable to this, and may serve 
as a fit conclusion to what we have already said. The court there said: 

“The bond is a private agreement executed in contemplation of an 
amicable suit and a judgment to be rendered thereafter. It mightserve 
as the foundation of a suit against the principal and surety thereon to 
enforce their obligation so far as possible by the intervention of. justice, 
but it can not be introduced into the. records of a court without its 
assent, and made the basis of those summary proceedings which are 
only allowed upon a strict compliance with the forms of law. Those 
forms are prescribed in the interest of the public; many of them, it is 
true, may be waived by the parties, but they must be waived at the 
proper time and before the proper officers. 

“Departures from settled rules of practice in judicial matters are 
always hazardous: and although this may be a hard case upon the ap- 
pellees, who seem only to be seeking.to hold the appellants to the terms 
of the agreement, yet we must look to the remote consequences which 
would flow from a decision relaxing the rules that govern forced aliena- 
tions of property. Upon those rules depend in a high degree the secu- 
rity of private rights and the repose of titles.” 

It is therefore ordered, adjudged, and decreed that the judgment 
appealed from be avoided and reversed ; and it is now ordered and de- 
creed that the injunction sued out by plaintiff against the execution 
herein enjoined be made perpetual ; reserving to the owners of said bond 
any right of action they may have against plaintiff by reason of her sure- 
tyship on said bond. It is further ordered that defendants pay costs of 
both courts. 
Rehearing refused. 








No. 799. 















Wituiam. E. Rapp vs. S. M. Lowry. 
RANTORS. 





Saran A. DorsEy ET AL. WaR- 





A tax assessor is not authorized to assess and advertise lands for sale, as the prop- 
erty of an “unknown” person, when it appears that he could, with ordinary 
diligence, have ascertained who the real owner was. 

While the tax deed to land sold as the property of an unknown person is prima 
facie evidence of a valid sale, yet, in the absence of recital in the deed, and proof 
aliunde of the appointment of a curator to represent the unknown owner, and of 
service of the twenty-d.ys notice on the curator, the sale of the land by the as- 
sessor is absolutely void. A'vendor of property can not subsequently acquire 
an outstanding title superior to the one he conveyed, and in virtue of this supe- 

rior title oust his vendee of the property. 


PPEAL from the Twelfth Judicial District Court, parish of Franklin. 
Smith, J. 
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Wells & Ellis for plaintiff and appellee. 
W. W. Campbell for defendant and appellant. 

The opinion of the court was delivered by 

Marr, J. This is a petitory action, in which plaintiff seeks to re- 
cover 160 acres of land, the northwest quarter of section five, township 
thirteen, range eight east, of which Lowry is in possession, claiming 
title under Mrs. Dorsey and others, warrantors. 

Rapp claims under a sale, made on the fourteenth December, 1872, 
for the taxes of 1871 ; and the collector’s deed, dated December 16, 1872, 
and the Auditor’s confirmatory act, of October 26, 1876. The land was 
assessed and sold as the property of an owner “ unknown.” 

In his answer Lowry alleges that the land in controversy is known 
to have been the property of S. W. Dorsey, or of the estate of 8S. W. 
Dorsey ; and that the true owner was known to Rapp at the time, before 
and since the pretended sale under which he claims to have acquired 
title. 

The warrantors derive title from H. 8. Dawson, the grantee of the 
government, who sold and conveyed the land, some 4000 acres, to S. W. 
Dorsey, in 1836, by private deed, recorded since the tax sale. They 
allege the nullity of the proceedings under which Rapp claims: that the 
land was improperly assessed as the property of persons unknown; and 
that it was well known to the tax collector and to Rapp, who was the 
real owner, from previous assessments in the name of Dorsey, by whom 
taxes were paid. 

They aver that there was no seizure, or advertisement, or public 
sale of the land ; and that they have not been made parties to any pro- 
ceedings had to effect the forced sale, neither by personal notice, nor in 
any other legal manner. 

The evidence shows that Rapp knew that Dorsey owned a large 

‘body of land in the parish ; and that he assisted in making up the as- 
sessment rolls. It was proven that this land, more than 4000 acres, had 
been assessed to Dorsey: that he had agents in the parish at different 
times, who paid the taxes ; and two tax receipts were offered in evidence 
showing that Dorsey had paid, personally, by drafts, the taxes for 1857, 
and 1858, on a valuation of $19,296. 

By the constitution, art. 118, deeds made by tax collectors are to be 
received in evidence as prima facie valid sales ; but they may be contra- 
dicted : and we think the pleadings in this case make it incumbent on 
the plaintiff, claiming as owner, to establish something more than a 
prima facie title to the land in the possession of the defendant, claiming 
also to be the owner. 

We do not think the assessor can assess lands as the property of a 
person “unknown,” without having, first, honestly endeavored to ascer- 
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tain the name and residence of the owner ; and it is not probable that 
the ownership of a body of 4000 acres of land, which had been owned 
by the same person for nearly forty years, a resident of an adjoining 
parish, in whose name it had been assessed, who had, through himself 
and his agents paid the taxes for some years, could be unknown in the 
sense of the law. Section 23, of the act of 1871, required the assessors 
to make diligent inquiry, between February and July, in order to obtain 
correct information as to the taxable property in the parish, the descrip- 
tion, and the names of the inhabitants. The testimony shows that the 
assessor could, without much trouble, have ascertained from residents 
of the parish, and from the tax rolls for former years, that S. W. Dorsey 
was the owner of this large body of land. 

Upon the hypothesis that the circumstances justified the assessment. 
of this land as the property of a person ‘ unknown,” certain legal for- 
malities were required in order to effect a valid sale. Section fifty-seven, 
of the act of 1871, p. 120, required the tax collectors to give twenty days 
public notice, written or printed, to the person in whose name the as- 
sessment is made, to pay the tax, after which the collector may make a 
seizure, by recording a description of the property, with the amount 
due, in the mortgage-book of the parish in which it is situated ; and, on 
the fourth day after such recordation, he shall proceed to sell, without 
legal process, to pay the tax and all lawful costs, after advertising three 
times within twenty days. 

Section sixty, of the same act, required, in all cases of vacant prop- 
erty, or when the owners were unknown or absent, and had left no 
known agent, the parish or district judge, on application of the tax col- 
lector, to appoint a curator ad hoc, upon whom the notice was to be 
served ; and if, within twenty days after notice, the tax was not paid, the 
tax collector might seize and sell the property without process of court, 
as prescribed in section fifty-seven. 

The recital in the tax collector’s deed, with reference to notice is as 
follows: “ By virtue of the power in me vested by law, I did give to ‘un- 
known’ due and legal notice, that he owed the following taxes, to wit, 
* * * for the year 1871, which taxes were duly and legally assessed 
on the following property, to wit: the northwest quarter of section five, 
township thirteen, range eight east, containing 160 acres, more or less, 
* * * and the said ‘unknown’ not having paid said taxes within said 
legal delays, I gave said ‘unknown’ twenty days further written and 
printed notice to pay said taxes, and the said ‘ unknown’ still failing to 
pay said taxes, I proceeded to make seizure,” etc. 

There is no mention of the appointment of a curator ad hoc, and, 
what is more important, there is no proof in the record of the appoint- 
ment of a curator ad hoc as required..by section sixty of the act. The 
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tax deed is evidence prima facie of a valid sale; but in the absence of 
recital in the deed, and of proof aliunde of the appointment of a cura- 
tor, and the service of notice on him, the sale of the land of an owner 

non-resident‘and “unknown” is not valid: it is absolutely void. 

It is proven in this case that on the 13th of April, 1870, Rapp sold 
and conveyed to Lowry, the defendant, his claim and interest in and to 
lands which he had purchased at tax sales, containing near 1300 acres, 
supposed to be in sections five and eight of township thirteen, range: 
eight east. Of course this included all of the two sections. Lowry says. 
it included the quarter section in controversy, as it did, of course, and 
much more besides. It was called the Routh place, because John K. 
Routh had settled on it ; but Lowry says that he gathered from his con- 
versations with Rapp that Rapp knew that it was part of the Dorsey 
tract. Rapp himself says: “It was my understanding that Routh set- 
tled on the Dorsey land, I believe on a part of the 4000-acre tract. After 
I saw Dorsey, in 1869 or 1870, I did not know who the land belonged to. 
I proposed buying from him the 4000-acre tract, or part of it. He re- 
marked to me that he could not sell it then, that he would correspond 
with parties in Maryland that had an interest in the land, and he would 
let me know: and he remarked, ‘I don’t own the land myself.’ * * * 
In my conversation with Dorsey he made an impression with me that 
he had an interest in the land. Did not know what interest, nor in what 
part of the land.” 

He also states that the land which he purchased for taxes, in 1867, 
the same which he sold to Lowry on the 13th June, 1870, was assessed 
to John K. Routh; and that he thought it was Dorsey’s land because he 
had seen it. assessed to Dorsey “ prior to the time that I had seen it. 
assessed to Routh.” 

The deed from Rapp to Lowry was recorded on the 16th of July, 
1870, and Lowry was in possession under that deed at the time the land 
was assessed, and at the time it was sold as the property of a person 
“ unknown,” of which Rapp could not have been ignorant. 

If the tax sale and title under which Rapp claims were otherwise 
valid, there would still be an insuperable barrier to his recovery of the 
land from Lowry. If this land were properly assessed and sold as the 
property of a person “unknown,” it was not Lowry’s property; and it 
must have been the property of some person “unknown” at the time 
Rapp sold to Lowry: and Rapp has simply acquired, since his sale to 
Lowry, a title which was outstanding at the time that sale was made, 
superior to the title which Rapp conveyed to Lowry. ‘It is shocking to 
morals, and to common honesty and decency, it can not be tolerated in 
law, that a vendor, even without warranty, should subsequently acquire 
a title superior to that which he conveyed to his vendee, and attempt to 
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oust his vendee under that title. The exclusion of warranty in the deed 
from Rapp to Lowry exempts Rapp from responsibility to Lowry for 
eviction by any other person under a superior title; but it does not re- 
lease Rapp from responsibility for any disturbance of Lowry by himself, 
or by any other person under a title emanating from him, outstanding 
at the time of his conveyance to Lowry. If there be such superior out- 
standing title, Lowry might be evicted under it; but not by Rapp; and 
any title which was outstanding at the time Rapp conveyed to Lowry, 
and which Rapp has acquired, or may hereafter acquire, to the land con- 
veyed by him to Lowry, must inure to the benefit of Lowry. It seems 
that Lowry had no great confidence in the title conveyed to him by 
Rapp, and he merely fortified himself by acquiring a title from the own- 
ers, deriving from the Government. 

The district judge erred in maintaining the title set up by Rapp and 
awarding to him the land which he had conveyed to Lowry. 

The judgment appealed from is therefore annulled, avoided, and 
reversed ; and it is now ordered, adjudged, and decreed that the demand 
of plaintiff, appellee, be rejected, and that his suit be dismissed ; and 
that he be condemned to pay the costs of this appeal and the costs in 
the district court. 








Cuas. D. Gitmore vs. B. F. LoGAN ET AL. 





The debt due for services as an agent or mandatary is only prescribed in ten years, 
‘When one obligates himself in writing to pay a certain sum on the happening of a 
certain event, the obligation is only prescribed in ten years. 


PPEAL from the Tenth Judicial District Court, parish of Caddo, 
Boarman, J. 
Land & Taylor and Kennard, Howe & Prentiss for plaintiff and 

appellant. 

Nutt & Leonard for defendant and appellee. 

The opinion of the court was delivered by 

Spencer, J. Plaintiff, who was a member of the firm of Hosmer & 
Co. of Washington City, sues as owner and transferee of the rights of 
said ‘firm in and to a certain claim for $5000 against the defendant, 
which arose as follows: He alleges that said firm were “ the agents and 
mandataries of the defendant,” under a mandate, to prosecute before 
Congress and the departments at Washington a claim for restitution of 
what was known as “the arsenal property,” in Shreveport; that they 
procured the release of said property about March, 1873, and were by 
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written contract with defendant to receive therefor $5000 as compensa- 
tion. 

The defendant answered not by general denial, but specially “ ad- 
mitting his signature to the note” and averring “that plaintiffs did not 
render the services for which the note was given, as the United States 
government surrendered its claim to the property which plaintiff was 
employed to recover, without action on plaintiff's part, and that the con- 
sideration has failed.” This special defense waived the general issue— 
admitted the employment as alleged—the terms of that employment— 
its purposes, ete. See Burbank vs. Haas, 9 An. 528; 11 An. 103; 19 An. 
461. But, outside of this implied admission, the evidence fully sustains 
plaintiffs allegations. The power of attorney under which plaintiffs 
acted, of date fifteenth May, 1872, constituted them his true and lawful 
attorneys in his name, place, and stead, to prosecute before the depart- 
ments or Congress, the claim in question, “with full power of substitu- 
tion and revocation, ete.” 

The defendant abandons all defense on the merits, and pleads the - 
prescription of three years against plaintiff's claim, under article 3538 
C. C., whereby “actions of attorneys for fees are prescribed by three 
years.” This is the sole defense made before the court. It was sus- 
tained by.the judge a quo, and plaintiff appeals. ? 

First—It is manifest, as well by the implied admission of defendant 
as by the proofs in the record, and especially by the contract of man- 
date referred to, that Hosmer & Co. were employed as agents and man- 
dataries, and not as attorneys-at-law. That their mandate was not in 
connection with matters before the courts, but before the departments 
and Congress. 

Second—The very article of the Civil Code under which defendant 
invokes the prescription of three years says: “ This prescription only 
ceases from the time there has been an account acknowledged, a note or 
bond given, or an action commenced.” Even if plaintiffs had been em- 
ployed in their capacity as attorneys-at-law (which they were not), 
defendant took their claim out of the three-years prescription by the 
following bond or written obligation : 

“ Whereas, I have made application to have restored to the heirs of 
the late Benjamin F. Logan, deceased, late of Shreveport, State of 
Louisiana, a tract of land situate in said city of Shreveport, through 
Messrs. Hosmer & Co., attorneys-at-law, of Washirgton City, D. C., and 
have empowered them to prosecute the claim of said heirs before the 
War Department or Congress. Now, for and in consideration of services 
rendered and to be rendered in the premises, I hereby agree to pay my 
said attorneys the sum of five thousand dollars ($5000) when the land 
shall have been restored to said heirs, which said sum shall include all 
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amounts to be paid for said services, and in case of failure to recover 
said land for said heirs I am to pay nothing ; the words now in posses- 


sion of the United States erased before signing. 
“ B. F. Loaan. 
“‘ Witnesses : 


“ MoNTFORD JONES. 
* A. H. LEONARD.” 


This is an absolute promise to pay a specific sum of money upon 
the happening of a certain event—and is barred only by ten years under 
C. C. art. 3544. The cases in 12 R. 28 and 3 An. 458 are inapplicable 
here where there is a written agreement fixing absolutely the amount to 
be paid, and the condition upon which the payment is to be made. 

Defendant dismissed his call in warranty, and we are not called 
upon to pass upon it. 

The plea of prescription was improperly sustained. The evidence 
fully sustains plaintiffs demand. Indeed, it is not contested. 

It is therefore ordered, adjudged, and decreed that the judgment 
appealed from be annulled and reversed, and it is now ordered and 
decreed that plaintiff, Chas. D. Gilmore, do have and recover of the 
defendant, B. F. Logan, the sum of five thousand ($5000) dollars with 
five per cent interest thereon from fourth March, 1873, and all costs of 
both courts. 





N. Fass vs. Rick Bros. & Co. 


The question of simulation when put at issue in any case, will be determined by a 
review of all the surrounding facts. 


PPEAL from the Twelfth Judicial District Court, parish of Cata- 
houla. Smith, J. 

Boatner & Elam for plaintiff and appellee. 

Wade R. Young for defendants and appellants. 

The opinion of the court was delivered by 

MannineG, C. J. Isaac B. Fass had been a merchant, or trader—got 
in debt—and broke. Shortly afterwards a new store was opened, where- 
in business was carried on in the name of N. Fass thus;—“ N. Fass per 
I. B. Fass agent.” Isaac had a son, by name Nathan. It was he that 
was meant by N. Fass. The lad was not of age, but he had already 
made a precocious start—had contracted debts, and had pleaded minor- 
ity when sued for them. He manifested a vicious propensity to plead it 
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again, and reproached the defendants’ lawyer for having taught him the 
device. 

The steamboat, Tensas Belle, became the property of these people, 
or one of them. The title was in Nathan. The defendants had a judg- 
ment against Isaac, upon which they issued execution, and had the boat 
seized. The present plaintiff injoins, and the defendants attack the 
sale and title to Nathan Fass as simulated, and justify the seizure, 
alleging that the boat belongs to Isaac Fass, and was bought with his 
money actually made by his business, or borrowed by him. 

Simulation is rarely susceptible of direct and positive proof. At 
best, you can resort only to the proof of other facts, from which there 
is fastened upon the mind the conviction that the simulation is also a 
fact. The statement of the relations between the parties, and their 
previous history, gives strong colour to the charge. To rebut it, the 
plaintiff relies upon Ben Gerson, his New-Orleans correspondent. He 
commences by saying he does not know the plaintiff personally, but he 
has been dealing with his father as his agent—that plaintiff owes him, 
and the debt was contracted by his father (his agent) for plaintiff's ac- 
count. He puts it in another form—the debt was incurred through 
Isaac B. Fass, the agent of N. Fass. The credit was extended to N. 
Fass through Isaac B. Fass his agent. He looks to Nathan as the party 
owing him. Nathan never appeared as an actor in the business. It was 
all done through his father who was his agent. He extended the credit 
t> Nathan individually, and upon the experience of Isaac, which led him 
to believe that he could meet the payment of the same. He had no 
security of any kind. 

It is apparent that this witness was giving credit to Isaac Fass 
alone. He did not know Nathan, but he did know that Isaac, for some 
cause, was doing business in this roundabout way. He repeats in three 
different ways that Nathan is his debtor, whom he has never seen, who 
has furnished him no security, and who, so far as he knows, is not in 
existence, but it is on Isaac’s experience that he relies for repayment. 
The same witness’ depositions, taken in another cause, are in evidence, 
wherein he is more explicit. I considered, he says, the old man Isaac as 
being badly crippled in business, and not being able to use his own 
name, took that of his son to do business under. He relates the man- 
ner in which his business connection with Fass commenced. He came 
to me two or three years ago, and represented himself as the agent 
of Nathan Fass, and obtained of me advances upon that representa- 
tion. 

That is to say, upon Isaac’s representations that he was the agent 
of Nathan, whom the witness did not know, had never heard of, and of 
whose ability to answer a judgment he was ignorant, and of whose 
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integrity he knew nothing—the witness, being a business man in New 
‘Orleans, incontinently gave credit to Nathan, and loaned him money. 

In another place he states the actual facts without prevarication;— 
my view of the relations existing between Isaac and Nathan Fass was, 
the real man was Isaac B., who could not conduct business under his 
own name, and for that reason had adopted the name of his son Nathan 
for the purpose of doing business. 

That is our view also. The steamboat was the property really of 
Isaac, the debtor of the defendants, was property scized by them, and 
the plaintiff's injunction was improperly granted. 

There seems to be a popular notion, and it has crept into the pro- 
fession, that a man has but to pretend to carry on business in another’s 
name, while he is actually sole owner and manager, to succeed in screen- 
ing his property from the pursuit of his creditors, There is really no 
excuse or justification of this concealment, and the practice will not 
find encouragement from the manner in which we deal with it. 

The plaintiff prays for damages. We shall give them to the de- 
fendant. 

It is ordered and decreed that the judgment of the lower court is 
avoided and reversed, and that there be judgment in favor of the 
defendants, dissolving plaintiff's injunction, and for ten per centum 
damages and costs. 








No. 859. 
Wuite & Barrett vs. Wm. Herrner, SHERIFF, ET AL. 


A partnership is not within the language or intendment of the exemption law, and 
hence none of the property of a partnership is exempt from seizure. 


PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Boarman, J. 


Hicks & Hicks for plaintiffs and appellants. 

Nutt & Leonard and R. J. Looney for defendants and appellees. 

The opinion of the court was delivered by 

Mannine, C. J. The plaintiffs injoin the execution of a judgment 
in favor of G. W. Dillard for one thousand dollars and interest, upon 
which there has been credited a payment of seventy-one dollars. The 
execution issued at the instance of Dillard’s executrix, and the tutrix 
to his minor heirs, and seizure was made of “a power press, six cases 
of type, galleys, rules, five imposing stones, one desk, two stoves and 
pipe, three desks, and one table.” 
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The allegations of the injunction are that the plaintiffs are practi- 
cal printers, and that the articles of property seized, worth two thou- 
sand dollars, are exempt from seizure because they are the tools and 
implements of their trade, and necessary to its exercise, by which they 
gain a living. 

The plaintiffs compose a partnership, the business of which was 
formerly to print and publish a newspaper, and to do job-work. White 
swears the daily newspaper had ceased to be published sixteen weeks 
before the seizure. Then it became a weekly, and that expired on 30th. 
of June. In another place he says he commenced the weekly after the 
seizure. The seizure was made August 9th. 

The firm continued to do job-printing after the newspaper was no 
longer issued, and one of them testifies that the annual receipts from 
their entire business were three thousand dollars. The attorney, who 
ordered the seizure for Mrs. Dillard, seems to have been careful to in- 
struct the sheriff not to seize the material of the job-office, but when 
that officer requested White to point out such things as belonged to 
that department, he refused to give him any assistance, and warned 
him that it was a government office he was entering, and he might get 
himself into trouble by seizing government property. It appears one 
of the firm was collector of the port there. 

The fact appears to be that no portion of the materials seized be- 
longed to either department exclusively, except perhaps the imposing 
stones. The press, galleys, most of the type, rules, were used indis- 
criminately for either the job-work, or the newspaper. A printing estab- 
lishment in such a country-town as Shreveport would not need two 
separate and distinct departments. The stoves would not appear to 
belong to any printing business. 

Some testimony was taken as to the unprofitableness of the news- 
paper business in Shreveport, probably with a view of showing that 
the plaintiffs could not have made their living by it. But one of them 
has sworn to the amount of annual receipts, and also that they owed 
for rent, and materials, and paper. The lessor’s claim is for $850, the 
material man’s is $220, and the amount of the debt for paper is unmen- 
tioned. It is very easy to see how one can support a family on a busi- 
ness as large as this is shown to be, when all the receipts are consumed 
at home, and none are applied to the payment of debts. 

The claim of exemption of this property from seizure is based on 
art. 644 of the Code of Practice, and we are referred to an express ad- 
judication of this court on the nature and extent of the exemption so 
far as it applies to a printer. Prather v. Bobo, 15 Annual, 524. 

It is not needful to say in this case whether we think a press, and 
material for printing, can properly or reasonably be included in those 
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i nplements, that are necessary for the exercise of a printer’s trade or 
calling. If they are, ninety-nine hundredths of the printers are ‘exer- 
cising their calling’ without the implements that are necessary to do it, 
aad notwithstanding, they ‘make aliving.’ It is sufficient to say, that the 
exemption is claimed here by a partnership, which is an ideal being, has 
no living to make, and is not within the language or intendment of the 
exemption law, which, being in derogation of the general law that all of 
a debtor’s property is the common pledge of his creditors, must be 
construed strictly. 

We are warmly urged to carry out in a liberal spirit the enlightened 
policy of modern legislation, which seeks to protect the citizen from 
pauperism. An enlightened policy, whien teaches the citizen the weight 
of an obligation by enforcing its performance, cannot look without dis- 
may at the spectacle of any debtor, keeping secure in his grasp property, 
not legitimately or necessarily included within the terms of the law 
which accords it to him. The abrasion of the moral sense of the gen- 
eral public, occasioned by frequently witnessing this successful defiance 
of just creditors, is a greater harm than the private suffering of an 
isolated individual here and there, and enlightened statesmanship looks 
only to the general good. 

The judge below dissolved the injunction with one hundred dollars 
damages. His judgment is affirmed. 





No. 811. 
Mrs. C. S. Wituis vs. E. M. Warp, Tutor. 


A judzment of s»paration of property between husband and wife which is abso- 
lutely void, may be assailed directly, or collaterally, by any one who has an in- 
terest to do so. 

A judgment of separation of property in favor of the wife, based exclusively onthe 
incomplete testimony of her husband, is, as to third persons, an absolute nullity. 

The husband is incompetent to testify in a suit brought by the wife for a separation 

of propo2rty. 


PPEAL from the Parish Court of Frarklin. Zim, J. 


J. W. Willis, Jr., and A. W. Moore for plaintiff and appellee. 
S. L. Elam tor defendant and appellant. 

The opinion of the court was delivered by 

DeBianc, J. J.D. Montgomery and his wife died in the parish of 
Franklin, leaving two minor children. At the death of the husband, the 
wife was confirmed in the tutorship of said children, and—at her death— 
the defendant, E. M. Ward, was appointed as their tutor by the judge of 
probate of their parents’ last place of domicil. 
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John W. Willis applied for and obtained the administration of the 
succession of J. D. Montg »mery, caused to be sold the property thereto 
belonging, and—at one of the sales made during his administration of 
said succession, his wife became the adjudicatee of a large tract of land 
for the price of two thousand two hundred and fifteen dollars, which— 
according to a declaration in the deed from the sheriff to her—she paid 
on the day of the sale. This was on the 30th of March 1870. On the 

23d of May 1876, that sale was confirmed, in a monition proceeding, by 

the probate court of the parish of Franklin. Ward—as tutor—opposed 

that confirmation, but, on account of the unforeseen sickness of his at- 

torney, he was not represented at the trial of Mrs. Willis’ application for 

the homologation of said sale, and his opposition was defeated. 

On the 24th of November 1868, Mrs. Willis sued her husband for the 
dissolution of the community existing between them, a separation of 
property and the recovery of the sum of eighty dollars, the alleged price 
of two feather beds, one bureau, one table, one mirror, one washstand 
and a lot of crockery sold by her husband and which belonged to her. 

On the same day—the 24th of November 1868—John W. Willis an- 
swered his wife’s demand by a general denial, and a judgment was 
rendered in her favor, read and signed, allowing all that she asked. To 
such a course, however precipitate it was, there can be no serious objec- 
tion. Real rights may be urged, established and judicially ascertained 
and recognized in the space of a moment. 

In this instance, how did the wife prove the existence, nature and 
extent of her rights? By exclusively her husband’s answers to three 
interrogatories propounded to him. He swore that the effects claimed 
by his wife have been sold by him, that the price of those effects was 
received, but by whom? He did not say, nor did he say that he was 
then in an embarrassed condition. 

In the case which is now before us, Mrs. Willis charges that Ward— 
in his pretended capacity as tutor of the children of J. D. Montgomery, 
is interfering with and disturbing her in the possession of the land which 
she acquired from the succession of said deceased, and—on that ac- 
count—she prays that the decree by which he was appointed tutor of 
said children be declared a nullity and he removed as such. 

The cause which prompted Mrs. Willis to bring this action against 
Ward, is not that he has been careless of the minors’ interest, or in any 
way unfaithful in the discharge of the duties imposed upon him by his 
appointment, its acceptance and the law, but for the reason, which she 
herself states, that Ward claims as belonging to the minors, the tract of 
land herein referred to and to which she—Mrs. Willis—considers that 
she has acquired a title. This is her only reason: as to the grounds on 
which she relies to procure his removal, they are: that, at the date of 
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his appointment as tutor, the children of J. D. Montgomery were not 
residing in the parish of Franklin, but with their grandfather—in the 
State of Mississippi, and that—as to them—the Louisiana court by 
which the appointment was made was without jurisdiction ; besides— 
that no one but their grandfather was then entitled to the tutorship con- 
ferred on defendant. 

To plaintiff's action, Ward opposed the exception that-she had not 
been authorized by her husband to institute this suit, and the plea of 
“res judicata.” His exception and plea were tried and overruled, and 
he answered. In his answer, he asserts the legality of his appointment, 
alleges that Mrs. Willis’ judgment against her husband was obtained 
with the latter’s consent, without proper evidence, for the express pur- 
pose of, defrauding the minors Montgomery, and that said judgment 
should be pronounced a nullity. 

Mrs. Willis contends that the question raised by defendant as to the 
validity of her judgment against her husband was already raised by 
him and determined by the Court in the opposition which he filed to her 
application for the confirmation of the sale from the sheriff to her; 
and—to that branch of his demand—she, in turn, filed the exception of 
res judicata. 

Plaintiff’s and defendant’s demand were both rejected. Defendant 
alone has appealed : he contends that the judgment of the lower court. 
should be amended, plaintiff’s plea of res judicata overruled, and the 
decree which separates her in property from her husband declared a 
nullity. This was partly done below: the plea of res judicata was one 
of the defences of Mrs. Willis against the tutor’s action, and—in this 
case—though the whole of her demand was denied and rejected, she 
does not ask either the reversal or amendment of the decree by which it 
was done. 

Plaintiff's counsel objected to the introduction of any evidence tending 
to show the invalidity of the judgment which she obtained against her 
husban1, on the ground that said judgment could not be attacked col- 
laterally : his objection was not sustained, the evidence received, and her 
counsel excepted to the decision of the court on this point. For at least 
one reason, that exception was not well taken: defendant, after having 
alleged and established an interest so to do, had—in positive terms— 
assailed as being invalid and as having been rendered on illegal evidence, 
the judgment of Mrs. Willis against her husband, and she—on the trial, 
as a part of her own evidence—offered the entire record of the suit in 
which that judgment was obtained, including the testimony therein con- 
tained. 

That judgment based—as it is—on exclusively the incomplete testi- 
mony, or rather the willing confession of her husband, who—the Code 
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so expressly provides—can not be a witness for or against his wife—art. 
2281 (2260)—constitutes but a private agreement between them, decides 
nothing as to third parties, and—as to the latter—“ has only the effect 
of a transaction made in an authentic form.” Such a judgment is—as 
to all, except perhaps those who have consented to its rendition—an 
absolute nullity which can be urged directly or collateraily, by any one 
who has an interest so to do, whenever it is presented as the basis of a 
disputed right or contested action, and more particularly when—as in 
this case—the testimony or confession on which it is rendered would be 
‘insufficient to sustain its validity, even if given or made by any other 
than one whose testimony could have been heard, received and consid- 
ered, but in disregard of a prohibitory law. 2 A. 907; 3 A. 34 and 35; 
4A. 276; 6A.2; 124.426; 29 A. 732. 

Were it otherwise, plaintiff resides in Richland, defendant in Frank- 
lin, and—under the circumstances—the latter could have instituted an 
action in reconvention against the former in any cause, although such 
demand be not necessarily connected with, or incidental to the main 
cause of action. 

C. P. 375. 

It is in the power of litigants, by their pleadings, by the course they 
pursue on the trial of their suits, to present or avoid issues, to close the 
door against or open it to this or that evidence, but the issue once pre- 
‘sented can not be limited so as to serve the purposes of only one of the 
litigants, the door opened to plaintiff's evidence can not be arbitrarily 
closed against defendant’s rebuttal, and those who stand before a court 
of justice, one asserting, the other denying the validity of a judgment, 
can not—by a tardy and inconsistent exception—destroy the inevitable 
‘effect of their own pleadings, their own evidence, and prevent the court 
from passing upon the asserted and denied validity. 

In a suit brought by the wife against her husband for a separation 
of property, the testimony of the husband is not admissible to sustain 
any part of her demand. It follows that, in the suit of Mrs. Willis 
against her husband, no competent witness has testified, no legal evi- 
dence has been received, and that the judgment rendered in her favor 
was and remains an absolute nullity. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be amended, plaintiffs demand rejected, and the judg- 
ment rendered in her favor and against her husband, by the parish court 
of the parish of Franklin, on the 24th of November, 1868, declared a 
nullity. 

it is further ordered, adjudged and decreed that, as amended, the 
judgment of the lower court is affirmed, at plaintiff’s costs in both courts, 
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No. 434. 
JOHN FRANK Paraoup vs. Mrs. Saran RICHARDSON. 


This court will not order the production of an original act, when it is not necessary 
to the decision of the case. 

Where a defendant who has enjoined an order of seizure and sale appeals from the 
decree rendered in the injunction suit, he is not thereby estopped from also 
appealing from the order of seizure and sale, when it appears that the grounds 
set up in the injunction suit are not the same as those presented in the appeal 
from the order. 

It is not necessary that any United States internal revenue stamps should be affixed 
to a note, or a mortgage, in order to make it competent evidence in our State 
courts. 

An order of seizure and sale may issue on a note and mortgage when neither has 
any United States internal revenue stamps on it. Neither the allegation nor 
proof of a previous demand for payment, or presentment at a particular place 
is necessary to obtain executory process, although the note is payable at such a 
place, when the note is secured by a mortgage importing a confession of judg- 
ment. 


PPEAL from the Fourteenth Ju‘icial District Court, parish of Oua- 
ehita. Ray, J. 
S. D. McEnery and Cobb & Gunby for plaintiff and appellee. 
W. W. Farmer for defendant and appellant. 


On Morton. 


The opinion of the court was delivered by 

ManninG, C. J. The appellee moves for an order to the Recorder of 
Ouachita parish, commanding him to send up the original Act of Mort- 
gage, a certified copy of which was produced before the judge of the 
lower court as part of the evidence upon which he granted the order of 
seizure and sale. The object of the motion, as disclesed in it, is to 
enable this court to ascertain from personal inspection of the Act, that 
it has now affixed to it all the United States internal revenue stamps 
that the Act of Congress requires. 

The motion is resisted on the ground that, whatever quantity or 
amount of revenue stamps may be now upon the Act, there were not 
enough of them upon it at the time the order of seizure and sale was 
; made to give it validity, and that we can only consider its then con- 
dition. 

The motion is based on art. 917 of the Code of Practice, which em- 
powers this court to direct orders to public officers to produce before it 
original papers, when they may be necessary to the decision of a pend- 
ing cause. 

We do not think the inspection of the paper in question is neces- 
sary to the decision of this cause, and we should do a vain and useless 
act in ordering its production before us, and therefore 
The motion is denied. : 
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DISSENTING OPINION. 










Eeay, J. In my opinion the order prayed for should be granted, 
The plaintiff's motion sets forth that the production before this court of 
the original paperis important to the determination of the cause. This 
is sufficient to entitle him to his order under the 917th art. of the Code 
of Practice. The questions as to the effect of the document when pro- 
duced, or whether it can have any effect upon the present appeal, are 
matters which do not come properly before us on this motion, but would 
be the subject of consideration when the appeal is heard. The granting 
of the order to produce could not affect the interests of the defendant 
if the paper could not be considered when produced, while on the other 
hand its production might be both necessary and proper if it could be 
considered on the appeal. 












On ReEHEARING.* 





*  Manniya, C.J. Pargoud sold the Ingleside plantation to Mrs. Rich- 
ardson, and retained the vendor’s lien and a special mortgage to secure 
the payment of the purchase price. The first maturing note not having 
been paid, he obtainel an order of seizure and sale of the property. 
This appeal is from that order. It was heard and decided four years 
ago. 26 Annual, 672. The defendant prayed a rehearing, which was 
not acted on by our predezessors,. Two dissenting opinions were read, 








but are not published, maintaining the defendant’s pcsition of the inva- 
lidity of the mortgage for want of stamps. We found the case in that 






condition last year, and granted the rehearing. 
The vital question in the ease is presented by the objection that 






neither the note, nor the mortgage, were valid, or receivable in evidence, 
for want of the United States internal revenue stamps required by the 
Act of Congress. The note was unstamped. The mortgage had not as 






many stamps as the Act required. 

The plaintiff's counsel appears to rely upon that clause of the U.S. 
internal revenue law, which permits the non-stamping a note when it is 
secured by a mortgage, and the mortgage is properly stamped; and 
upon another clause which allows a mortgage, which has not upon it 
the requisite quantity of stamps, to be taken before a revenue officer and 
to be stamped by him with the additional number necessary under the 
law, which subsequent stamping validates it, and makes it retroactive. 

To this, the defendant’s counsel replies that the appeal is from the 
order of the judge, made upon the evidence before him then—at the 
moment it was granted—and not upon the evidence, as it might have 
been afterwards transformed by the cabalistic touch of the revenue 
























* The opinion on the original hearing will be found in 26 Annual, 672. 
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officer. And he argues that if the evidence in its then condition was 
insufficient to authorize the order of seizure and sale, no subsequent 
addition to it, nor after-cure of its then inherent defects, could validate 
an order which was unlawful when it was made, because the proper 
legal evidence was not before the judge when he made it. 

It is obvious there can be no evidence before us of any subsequent 
stamping of the mortgage, because the record contains only the evi- | 
dence on which the judge a quo acted, and we have refused the plaintiffs 
motion to have produced the original Act of mortgage from the Re- 
corder’s office. 

The whole of this dispute is to our minds outside the real question, 
which is, whether any U. S. internal revenue stamps whatever must be 
affixed to a note, or a mortgage, in order to make it competent evidence 
in our State courts. Our convictions are very clear that none are neces- 
sary. 

The argument, made with great zeal and earnestness before us, in 
support of the contrary proposition, is that the Constitution of the 
United States confers upon Congress the power to lay and collect taxes, 
duties, imposts and excises to pay the debts of the federal government, 
and in express terms makes that Constitution, and the laws of the 
United States which shall be made in pursuance thereof, the supreme 
law of the land, adding that the judges in every State shall be bound 
thereby, anything in the constitution or laws of any State to the con- 
trary notwithstanding. Const. art. 1. sec. 8. art vi. sec. 2. The conclu- 
sion drawn is that as Congress, in providing for the internal revenue of 
the general government, required that notes and mortgages should be 
stamped, and punished the failure to comply with its mandate by pro- 
hibiting their reception as evidence in any court, and even by pronounc- 
ing their nullity—therefore every State court must enforce that law 
without question of its validity, or of its proper application, being 
‘bound thereby.’ 

By the same argument we should be compelled to use the trial by 
jury in any civil cause where the value in controversy exceeds twenty 
dollars, (7th amendment to U. S. Const.) and we should be prohibited 
holding any one to answer for a capital, or otherwise infamous crime, 
unless on a presentment or indictment of a grand jury. (Amendment 
Vv.) And yet we know that civil causes, are, and have been always, 
tried in this State without a jury, regardless of the value in controversy; 
and that persons are, and from the beginning of our State government, 
have been held to answer for many infamous crimes, not capital, upon 
an information filed by the prosecuting officer, and without the inter- 
vention of a grand jury. 

Since Maurin v. Martinez, 5 Mart. 436, it has not been doubted that 
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the provisions of the federal constitution relative to juries refer only to 
trials in the federal courts, and do not apply to the State tribunals. And 
earlier than then, it was held that the amendment to the federal consti- 
tution, which requires the intervention of a grand jury relates only to 
crimes cognisable by the United States, and to criminal proceedings in 
its courts: Territory v. Hatick, 2 Mart. 88. 

When then the Congress prohibits a court from receiving in evi- 
dence any unstamped note or mortgage, we must assume that it has 
reference alone to the United States courts, as its prohibition is only 
obligatory upon them. 

It is said however that nothing is left to inference, since the act of 
Congress declares that these unstamped instruments are void—that an 
unstamped note, for instance, is not a valid obligation, and its payment 
cannot be enforced. The construction of several of the State courts of 
this branch of that act is, that the mere fact that the instrument is 
insufficiently stamped does not render such instrument invalid, but the 
intent to evade the act does. Sawyer v. Parker, 57 Maine, 39. And in 
a criminal prosecution it was ruled that the instrument was not void for 
the want of a stamp in such sense, that an indictment for its forgery 
would not lie. Cross v. People, 47 Ill. 152. It would seem that un- 
stamped instruments, or instruments insufficiently stamped, are thus 
supposed to be valid or void, not because they have or have not stamps 
upon them, but only when the omission to affix them proceeds from a 
fraudulent intent ; and in accordance with this idea, it was held that the 
subsequent affixing the stamp negatived the intent to evade the act. 
Craig v. Dimock, 47 Ill. 308. Not a safe or certain doctrine, it would 
seem, but one born of a wish to recognise a doubtful power, and at the 
same time to restrict it within such limits that its exercise would not 
impinge the authority of the State. It is not needful for us to consider 
this act in any other aspect than its attempt to impose rules upon the 
State courts as to the admission of evidence. Itis not within the prov- 
ince of Congress to enact rules regulating the competency of evidence 
upon the trial of causes in a State court. The power to lay taxes is 
undoubted, but it is not broad enough to include the authority to declare 
that a written instrument of any kind shall not be received as evidence 
in a State court unless it is stamped. That is a restriction which apper- 
tains alone to the legislative authority of the State. In domestic trans- 
actions, in no manner connected with the general government, the State 
has the exclusive power to establish the rules of evidence in her own 
courts. And this conforms to the decisions of the highest courts in 
many of the States. Bowlin v. Commonwealth, 2 Bush, (Ky.) 5. Boston 
v. Nichols, 47 Ill. 353. Hanford v. Obrecht, 49 Ill. 146. Clemens v. Con- 
rad, 19 Mich. 170. Black v. Nettles, 25 Ark. 606. Ourimpression is that 
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the same ruling has been made in Massachusetts and Maryland, but we 
have not now access to the authorities. 

Our Codes have authorized orders of seizure and sale to be made 
upon the production of the note, evidencing the debt, and a certified 
copy of the authentic act of mortgage providing for its payment and 
have defined an authentic Act. Civil Code, art. 2231 new no, 2234, arts. 
3360 ef seq. new nos, 3397 et seg. Code of Prac. arts. 61 et seg. The in- 
struments offered in evidence by the plaintiff conform to these require- 
ments of our law, and it is not necessary or proper to look beyond, or 
outside of that law, to ascertain upon what evidence the judge could 
legally issue the order. 

The only other ground of objection to the order was, the note was 
made payable at a particular place, and no evidence in an authentic form 
was before the judge that the note had been presented at that place. It 
is now settled law that a mortgagee, with a title importing a confession of 
judgment, may immediately seize the property, if in the hands of the 
debtor, without proof of failure of payment. McDonough v. Fest, I 
Rob. 295. Neither the allegation nor proof of a previous demand for 
payment, or presentment at a particular place,:-is necessary to obtain 
executory process, although the note is payable at such place. Ripka 
v. Pope, 5 Annual, 61. Jbid. 187. M’Calop v. Fluker, 12 — 551. 
Stokes v. Forman, Jbid. 671. Catalogne v. Alva, 13 Annual, 9 

The judgment of our predecessors was an affirmance of ode of the 
district court. We do not place ours upon the same grounds which they 
did, but we reach the same conclusion, 

It is ordered and decreed that the former judgment of this court 
remain undisturbed. 


No. 867. 


W. E. Haminron er au. vs. NELLIE Hopers, Turrix, ET AL. 





An ordinary partnersh'p can not be held liable for the individual debt of one of its 
members because of an agreement to that effect between that member and his 
ereditor, unless it be proved that the member was authorized to make the agree- 
mnt by his copartners, or that his agreement was ratified by them, or that the 
partn°rship was benefited by the transaction. 

Parol evidence is inadmissible to prove a promise to pay the debt of a third person. 

The ratification of a contract can only be deduced from facts, when those facts 

evinee clearly, and absolutely, the intention to ratify. 


PPEAL from the Eleventh Judicial District Court, parish of Caddo. 
Boarman, J. 
N. C. Blanchard for plaintiffs and appellees. 
W. H. Wise for defendants and appellants. 
The opinion of the court, was delivered by 
DeBuanc, J. In March 1870, two brothers—John J. and. Jackson 
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B. Hodges, now dead, formed a planting partnership which lasted until 
the fall of 1873. W. E. Hamilton, one of the plaintiffs testified that 
John was the business manager of that partnership, and that Jackson 
had very little to do with it. In the early days of March 1870, plaintiffs 

opened separate accounts with the aforesaid partnership and with each 

of its individual members, and—on the 18th of August 1871 they re- 

ceived from John J, Hodges, in full settlement of their accounts, two 

notes, one for $2242.59c, which fell due on the 1st of March 1872, and 

was paid out of the proceeds of cotton grown by and belonging to the 

partners, the other for $2421.49¢c, which matured on the Ist of March 

1873. 

This suit is brought on the last mentioned of said notes, which is in 
these words: ‘“ We promise to pay to the order of Hamilton & Co. 
twenty four hundred twenty one 49-100 dollars, with interest at 8 per 
cent from maturity until paid, value received. 

(Signed) Jno. J. & J. B. Hones, 
anl “Jno. J. Hopagss.” 

The executor of the last will of Jackson B. Hodges, avers that said 
note was not signed by the deceased, but by his brother John, without 
said deceased’s knowledge or consent, and for an old indebtedness of 
John to plaintiff, which accrued partly before and partly after they 
became partners. and did not enure to the benefit of their partnership. 

To this defence, plaintiff's reply is: that the contracting of the in- 
debtedness was authorized, and—if it was not—that it did enure to the 
benefit of the partnership, and that the settlement of that indebtedness 
by the delivery of the two notes herein mentioned was ratified by Jack- 
son B. Hodges. 

As to the fact of the alleged ratification, what evidence is relied 
upon? It was shown that, in the statements of accounts rendered to 
the partnership, mention is made that the individual liabilities of its 
members was merged into the partnership accounts, which—according 
to W. E. Hamilton’s declaration—their firm always rendered to John J. 
Hodges, who—it seems—had complete control of the plantation. At his 
death, they were found among his papers in the house oecupied by the 
two brothers. They were there in a desk, but to whom the desk be- 
longed, by whom it was used, whether it was locked or unlocked, 
whether Jackson had access to it, or ever opened it, the witness was not 
asked and did not tell. That circumstance is not even an entire link, 
but merely the fraction of a link in the chain of presumptions which 
would justify the conclusion that Jackson B. Hodges has authorized 
that merging of accounts or ratified the settlement thus made by his 
brother. 

Were Hamilton and Co., or John J. Hodges, empowered—the first. 
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to merge, the latier to sanction the merging of three distinct liabilities, 
and to burden one of three debtors—the partnership—with the separate 
liabilities of the two others? They were not. 

“No member of an ordinary partnership can bind his co-partner, 
unless he was given the power to do so, either specially or by articles of 
partnership, or unless it be proved that the partnership was benefited 
‘by the transaction.” R. C. C. 2872 (O. C. 2843) 2874 (2845). 

In Dumartrait, ad., et al. vs. Gay et al., this court properly held 
that, “ when co-partners in an ordinary partnership deny that they are 
liable for the contract made by one of them, the creditor, who seeks to 
hold them responsible under it, must prove one of two things: either 
that the contract was authorized by them, or that it enured to their 
benefit.” In this we cannot see any great hardship. It is the duty of 

_ every one, who deals with a member of an ordinary partnership who 
shows no authority to bind his co-partners, to know at his peril that the 
transaction is to enure to the benefit of the partnership. 

1 R. R. 64—5 M. 684—1 L. 390—6 L. 304—13 L. 197—14 L. 364—15 
'L, 496. 

“ Where any creditor of one member of a firm takes from his own 
debtor, either in payment or as security for his debt, the paper of the 
‘firm, the presumption of law is, that he took it in fraud of the firm: and 
without proof of their interest, or their assent and authority, which may 

" ‘be circumstantial, the firm will not be held.” 

Parsons on Contracts (6th ed.) vol. 1, 184. 

Hamilton and Co. either knew, or—by merely inquiring—could have 
ascertained that John J. Hodges had no authority to bind the partner- 
ship for a debt which it had not contracted, which—on the books of the 
creditor—was not charged against it, but charged against other parties, 
‘by special instruction from them to the creditor. In so doing, they par- 

‘ticipated in the execution of an act, which they knew, or could—without 
difficulty—have ascertained was, not only not authorized, but unjust, 
the partners’ individual liabilities not being equal. 
Did that unauthorized act enure to the benefit of the partnership ? 
W. E. Hamilton swore that two drafts of John J. Hodges, one for $761.03c. 
the other for $277.75c, were given to close cash advances made in the 
months of February and March 1870. In February the planting part- 
nership did not exist. In an account rendered to John J. Hodges per- 
sonally—on the 20th of June 1870—these two drafts are charged against 
him, and—at the date those drafts were given—they had advanced to 
the planting partnership, according to their own account, the sum of 
forty dollars. 

Was it through mistake that those drafts were charged to John J. 
Hodges? If it was, we are at a loss to imagine how it is that, in the 
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account rendered to the partnership and which bears the same date as 
that rendered to John J. Hodges, those drafts are not mentioned. At 
that date—the 20th of June 1870—the planting partnership was owing 
Hamilton & Co—including principal, interest and commission—four 
hundred and thirty-two dollars and seven cents: this is shown by their 
written statement. The account of the partnership was added to that 
of John J. Hodges amounting to $1723.89c, and—on the 12th of Septem- 
ber 1870—for those united claims, interest thereon at eight, and com- 
mission at five per cent—John J. Hodges gave and Hamilton & Co. 
accepted the note of the planting partnership. This may be, but it 
certainly does not look right. 

How is thig explained by one of the plaintiffs? He testified—on the 
trial—that account No. 13—that rendered to John J. Hodges personally— 
was but a cash statement, and that he was satisfied that nearly, if not 
all of it, was for the benefit of the partnership. He was confirmed in 
his belief by the fact that statement No. 12, that in which the accounts 
of the partnership and of John J. Hodges were merged in a grand 
total, was accepted by the partnership, and its note given for that mixed 
indebtedness. That indebtedness amounted then to $2343.05c. 

W. E. Hamilton confessed on the stand that he could not swear 
positively that any of the items in the account made in John J. Hodges” 
name and rendered to him, were for the use and benefit of the partner- 
ship, but he believed it. 

By request of John J. Hodges, S. J. Ward paid, of the mixed indebt- 
edness, to Hamilton & Co., and out of the proceeds of the sale of cotton 
belonging to the planting partnership, the sum of $2404.50c. When he 
made that payment, Ward was the factor of said partnership, but he 
was not aware that Jackson B. Hodges knew that such a payment was 
to be and had been made. : 

As concerns the succession of Jackson B. Hodges, the note sued 
upon is twice invalid: it was given without authority, and—so far as it 
appears by the record—it is without consideration. 

The evidence tending to show that said deceased had been informed 
of the settlement made by his brother John, had not objected to, but 
acquiesced in what he had done, was properly excluded: if admitted 
without objection, it is doubtful that it could have been considered. 
Whatever is done in contravention to a prohibitory law is null, and the 
law merely prohibits parol evidence of the pretended promise to pay 
the debt of a third person, but in all such cases the promise to pay 
shall be proved by written evidence, signed by the party to be —— 
or his specially authorized agent or attorney-in-fact. 

C. C. art. 12. 24 A. p. 325. 23 A. 747. 

It has not been shown that Jackson B. Hodges knew that the indi- 
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vidual indebtedness of his brother was included in either the accounts 
or the notes, or that he had been informed of the character of the 
charges which—in a few months—had swelled to extravagant propor- 
tions the liability of the planting partnership to the firm of Hamilton & | 
Co. 

“The facts from which the ratification of a contract is to be deduced, 
must evince such intention clearly and absolutely,” and the validity of 
any ratification—express or tacit—can legally rest but upon a previous 
and full knowledge of the contents of the unauthorized or defective acts 

: to which the ratification is to impart a posthumous and retroactive 
validity. 

13 L, 175—6 R. 184. 

The reconventional demand can not be allowed. If Jackson’s share 
in the proceeds of the sale of the cotton had been misapplied, it was 
done under the instructions of his brother and partner, and his legal 
representatives have no recourse—for the recovery of the difference 
which they claim—but against his succession, and nut against one recog- 
nize by him as his creditor, and to whom he has—right or wrong—paid 
what he had acknowledged he owed him. 

It is, therefore, ordered, adjudged and decreed that—as regards the 
succession of Jackson B. Hodges—the judgment appealed from, signed 
on the 22d day of April 1878, is annulled, avoided and reversed, and 
plaintiffs’ demand rejected at their costs in both courts. 


No. 794. 
Henry GERSON, JR., VS. LARKIN JAMAR. 


Where athird person in whose possession property has been attached, intervenes, 
and claims the ownership of the property, his intervention need be served only 
on the plaintiffin attachment. It is not necessary for him to cite the defendant 
in attachment who does not dispute his title. 

Except in a case of trespass on real estate, a claim for damages can not be made in 
an intervention against one who does not reside in the parish where the princi- 
pal action is pending. 

A claim for damages against the sheriff can not be coupled with an interventional 

demand setting up the intervenor’s title to personal property attached in his 

hands. 


PPEAL from the Fourteenth Judicial District Court, parish of Rich- 
land. Parsons, J. 
W. W. Farmer for plaintiff and appellee. 
Wells & Potts for intervenor and appellant. 
The opinion of the court was delivered by 
DeBuanc, J. On the 28th of January 1876, Larkin Jamar—a resi- 
dent of the parish of Richland—appeared before the deputy recorder of 
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the parish of Ouachita, and acknowledged that he was indebted unto 
Henry Gerson junior, a resident of the last mentioned parish, in the 
sum of twelve hundred dollars, to represent which he (Jamar) delivered 
to the said Gerson, his promissory note payable in twelve months from 
its date, and secured its payment by a conventional mortgage. 

On the 6th of December 1876, Gerson brought suit against Jamar 
for the balance due on said note and for the price of plantation supplies 
furnished and advanced to him. He also—at that date—obtained orders 
of attachment and sequestration against the property of his debtor, on 
grounds which—now—it is useless to notice. 

Under two writs issued on those orders and directed to the sheriff 
of the parish of Richland, that officer attached—as belonging to Larkin 
Jamar, four mules, one mare, five cows and calves, one wagon and one 
bed, valued at five hundred and fifty dollars. 

Joseph F. Jamar intervened in the suit pending between Gerson 
and Larkin Jamar, avers that—on the 16th of October 1876, he pur- 
chased—from the latter—the property so attached, and claims against 
C. H. Moore—the sheriff—and Gerson, the seizing creditor, actual and 
vindictive damages on account of said attachment, which—he alleges— 
was illegal, wanton and malicious. That intervention was directed to 
and served on only the plaintiff in execution and the sheriff. 

On the trial, to prove his asserted title, the intervenor tendered in 
evidence an act of sale from Larkin Jamar to him. That evidence was 
objected to by plaintiff's counsel, on the grounds that defendant had 
not been cited to answer the intervention, had not answered it and that 
no default was entered against him. The objection was sustained and 
the evidence excluded. To the ruling of the court on this point, the 
intervenor excepted. 

Plaintiff's counsel maintains that the intervenor’s action should have 
been directed against both, the plaintiff and the defendant. Were the 
intervenor claiming title to property in contest between the parties to 
the suit, the counsel’s argument would be unanswerable; but he is 
attempting to arrest the execution of a writ of attachment levied on 
property not claimed by, and—nevertheless—attached as belonging to 
defendant, and so attached in intervenor’s possession. 

If not a third opposition, the intervenor’s demand is the twin sister 
of such a proceeding, and the Code of Practice specially provides that 
“if the opposition has for its object to set aside the order of seizure, as 
having been effected on property not belonging to the party against 
whom the order was directed, but owned on the contrary by the third 
person making the opposition, it must be done by means of a petition, 
which—together with a citation—must be served on the party making 
the seizure,” ete. C. P. 396, No. 1, 398. 
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In a proceeding by intervention, one may join the plaintiff or defend- 
ant, or he may oppose both, and—assuredly—either, as the nature of 
his right and interest may require; and his intervention must be served 
on whom? The party against whom it is directed, and that party must 
and can be but one who disputes the existence of the right he claims. 

C. P. 389, 393, 

What is the effect of an attachment? It divests the owner’s posses- 
sion and vests it in the sheriff, who holds for the benefit of the attach- 
ing creditor, and it seems evident that the intervention should: be 
directed against alone those who so hold the property claimed in and 
by the intervention, and for whose benefit it is held. In such a case as 
this one, what could the court allow against, and what could the inter- 
venor ask of a defendant from whom he acquired his alleged title to, 
and his possession of the attached property ? 

The fact that the petition of intervention was not served on the 
defendant, and that he was not cited to answer it, neither did nor could 
deprive the plaintiff of any right, remedy or advantage which—other- 
wise—he could have exercised. It, in no way, prevented him from 
proving whether—as he charges—the sale from Larkin Jamar to his 
son is a simulation, and that formality—if pursued—would have been as 
useless to plaintiff as to the intervenor. In a proceeding of this descrip- 
tion, the only parties who must be cited and made defendants, are those 
by whom the intervenor has been divested of what he considers to be 
a legitimate possession. 

The court erred in excluding the evidence tendered to sustain the 
. intervention, but did not err in dismissing the intervenor’s claim for 
damages against Gerson and the sheriff. An intervention is a separate, 
independent demand, limited to the prosecution of a party’s interest in 
_ a suit pending between other persons, and as to some matter involved 
in said suit: as a necessity, it must be instituted wherever the principal 
action is brought, and—except in a case of trespass on real estate—a 
claim for damages can not be grafted on an intervention, against one 
who does not reside in the parish where the principal action is pending. 

Gerson is a resident of the parish of Ouachita, and—if he has in- 
curred any liability towards the intervenor, there and not in Richland 
the latter must sue to enforce the presumed liability. As to the sheriff, 
he was not a party in the original case, and could have been cited in 
this but as the executive officer of the court under whose orders he 
acted, and the well-established rule is that the intervenor must enter 
and take the case as he finds it. He could not, in this proceeding which 
is not one of final process, properly have coupled with his demand for 
the recognition of his title to personal property, a demand for damages 
against the sheriff. In so doing, he added two suits against different 
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parties in and to the suit which was already progressing between plain- 
tiff and defendant. If allowed, such a practice would be attended with 
the most inextricable confusion. 

It is, therefore, ordered, adjudged and decreed that—so far only as 
it dismisses the intervention of Joseph F. Jamar, and commands the 
sale of the property which he claims, the judgment appealed from is 
annulled, avoided and reversed at the costs of Henry Gerson junior; 
and that—as concerns this branch of the litigation, this case be re- 
manded to the lower court to be proceeded with according to the views 
herein expressed and according to law. 








No. 830. 


J. H. V. Harrineton vs. Ira BARFIELD ET AL. 


The district court has jurisdiction of a suit brought by one heir against his co- 
heirs for his share of the succession, which has been administered, and is at an 
end. 

‘The child born after one hundred and eighty days after marriage is presumed to 
be the husband’s child. 

A child begotten of a mother who had married in good faith, and before any doubt 
had arisen in her mind as tothe existence of any legal impediment to her mar- 
riage, is entitled to all the rights of a legitimate heir of the mother. 

‘Heirs are not chargeable with the rents and revenues of the property which they 

have possessed and used as sole heirs in good faith, before notice was brought 


to them of the existence of another heir, previously not heard of. - 


PPEAL from the Fourteenth Judicial District Court, parish of Rich- 

land. Parsons, J. 

M. J. Liddell and Robert Ray for plaintiff and appellee. 

W. W. Farmer and Weils & Potts for defendants and appellants. 

The opinion of the court was delivered by 

Mannine, C.J. Levi and Margaret Barfield, husband and wife, were 
living in 1850 in Franklin parish, upon a plantation of their own, sur- 
rounded by the appliances of comfort, and even of luxury, that befitted 
persons who by patient toil and prudent management had obtained the 
means to procure them. Three children had survived of the larger 
number that was born to them—Celia, Isabel, and Ira. In that year, a 
young man named Harrington came into that neighbourhood, and sought 
to obtain-the patronage of parents in the establishment of a school. He 
found encouragement, and the unwary father of Celia permitted him to 
open a school at his house or on his premises, Harrington had a fair 
exterior, and plausible address, and possessed an accomplishment which 
in the rough life of a sparsely settled and imperfectly cleared country 
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such as that locality then was, gave him the entrée to society, and made 
him the visitor, more desired than all others, to the country dances and 
social gatherings of the neighbourhood. He was a musician, and his in- 
strument was the violin. 

Celia Barfield was then in the first bloom of mature womanhood. 
Whether any thing had transpired to awaken her father’s suspicions, we 
have now no means of positively knowing, but Harrington left Mr. Bar- 
field’s, and went to another place, not far distant, and opened another 
school. There is little doubt that the father had discovered his mistake 
in permitting this attractive adventurer to live under his own roof, and 
sought to repair the probable injury by sending him away. Not many 
months elapsed before he had to bemoan the effects of his fatal error. 

In April 1851 there was a festive gathering in the neighbourhood. 
Celia Barfield left the house of her parents, bedecked for the evening’s 
sport. They never saw her again. Harrington met her at the dance, and 
the two thence rode away, and were married by a justice of the peace. 
They were attended by those to whom their secret intentions had been 
made known, and among them was an uncle by marriage of the infatuated 
girl, who has lived to tell on this trial the story of his niece’s dishonour, 
and his own shame. 

About two months after the marriage, Harrington was charged with 
shooting at a man for some cause, and was arrested and examined be- 
fore a magistrate, and discharged. This circumstance occasioned the 
usual flood of eager small-talk in a country neighbourhood, and among 
it, was the whisper—appalling to the Barfields and their daughter— 
that Harrington had a living wife in Mississippi then. This was spoken 
of as a rumour, but there was no one then who undertook to assert it. 
Harrington determined to move away. He left in July, giving as a rea- 
son his fear that the man who had him arrested for the alleged shoot- 
ing would have him indicted. Celia had worn the name of wife two and 
a half months, and was already sufficiently advanced in pregnancy to at- 
tract notice. This rumour of Harrington’s previous marriage, and of his 
living wife, reached her ears. She asked him about its truth. He de- 
nied that his first wife was living. He had represented himself as a 
widower on his first appearance there. He asseverated that his first 
wife was dead, and she believed him. It is strange, she said, that every 
one knew that Mr. Harrington had another living wife, now that she was 
married to him, and had not found it out before. She declared her dis- 
belief in the story, and went with him to his new home. That was Mag- 
nolia, in Arkansas. 


In 1875 another stranger appeared in this same locality, bearing the 
same family name, with the baptismal prefixes of that uncle’s name, 
who had assisted in the elopement of twenty-four years before. He 
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said he was the eldest and only surviving child of the school-teacher 
and Celia Barfield—the same that she bore in her womb when she left 
the place to which he had now come for the first time. Many changes 
had taken place. Levi Barfield had been dead many years. Margaret, 
his widow, had husbanded the property with unusual success—had 
increased it, so that the plantation of twelve hnndred acres, and the 
movable property, and slaves, had become valuable. She survived the 
war, and though the estate of course suffered great deterioration, when 
she died on the last day of 1870, there was enough to satisfy moderate 
wants. 

Ira Barfield, her only son, and Isabel, her daughter, now the wife of 
John M. Gwinn, took possession of the property, formally accepted the 
succession unconditionally in January 1871, and in the following Decem- 
ber partitioned it between themselves. Each was in the enjoyment of 
the one half of the property of their father and mother, when this 
stranger, claiming to be the son of their sister, appeared on the scene. 
He had been in this State two or three years, but did not know in what 
particular part of it his mother’s family lived. His father had found a 
third wife in Arkansas, after Celia Barfield’s death, and this last wife 
was a widow with a daughter bya previous marriage, who had grown up, 
married, and come down to the neighbourhood, and it was from her that 
he had found out where the Barfields lived. His mother’s death had 
occurred a few years after the removal to Arkansas. His father had 
told him his mother’s name, and that he would be entitled to some prop- 
erty in Louisiana at some future day, but he knew nothing more. He 
was very young, hardly old enough to be told or to remember any thing 
but such salient facts as his mother’s name and birthplace. The father 
himself had died before he imparted his singular story tothe son. The 
war had broken out, and William Harrington in some measure atoned 
for his violation of the laws of his country by flying to her defence. He 
perished, a victim to the fevers of the camp at Corinth. 

Young Harrington told his story to Ira Barfield, who listened with 
half-yielding credulity, but warned him that better proof was needed 
than his narrative, however probable, before he could be recognised as 
Celia’s son, or as such, be entitled to Celia’s inheritance. Isabel scouted 
his whole story. He was an impostor, not the son of her sister—but even 
if he were, he was conceived in shame, born in disgrace, and was now 
flouting the pretensions of an adulterous bastard to share the Barfield 
property in the faces of those whom his mother had dishonoured. The 
reception which this brother and sister gave to the son of the dead 
woman is characteristic. 

Both the exception and answer of Mrs. Gwinn contest the preten- 
sions of the plaintiff on these grounds, and the other defendants adopt 
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her defences as their own. There are also other grounds of exception;— 
that Harrington is suing for recognition as heir, and for the partition of 
succession property, and that the parish court has exclusive jurisdiction 
of these questions, being probate in their nature. 

It was said in Le Page v. N. O. Gas Co. 7 Rob. 183, that the recogni- 
tion of an heir before the probate court is required only when he is 
seeking to compel an executor or other representative of a succession to 
render an account. When he is demanding his share of the succession 
from other heirs, and his heirship is contested, he can as well offer the 
proofs of that heirship in a suit in the district court as in the probate 
tribunal. A circuity and multiplicity of actions is avoided by that 
means. The second exception is equally untenable. This is a petitory 
action, coupled with a demand for the value of movables, and for rents 
and profits. The succession of the deceased Barfields had ended some 
years before the institution of this suit, and was no longer in existence 
to be partitioned. 

The heirship of the plaintiff is put at issue by the defendants. They 
deny that he is their sister’s child, or if he is, that his parents were 
legally married. They aver that William Harrington had a wife then 
and now living, whose name is Matilda J. Kelly, and that Celia Barfield 
knew it when she went through the mock ceremony—that the flight to 
Arkansas was because of a threatened prosecution of Harrington for 
bigamy, and the birth of three children, of whom plaintiff is the only 
survivor, shews their mother’s persistence in the illicit cohabitation with 
Harrington after she knew that she was not his lawful wife. They 
allege that the plaintiff is an adulterous bastard, and cannot lay claim 
to the inheritance of their parents. 

The whole controversy turns upon the good or bad faith of Celia 
Barfield—upon her knowledge or ignorance of the previous marriage of 
Harrington at the time of her own marriage, and of the conception of 
this, her first child. It is necessary therefore to examine the law appli- 
cable to this question, and then to ascertain whether she was in such a 
position, as to enable her son to legally claim her portion of her parents’ 
property. 

The marriage was in April 1851. The plaintiff was born on 9th. 
December of the same year, between seven and eight months after the 
marriage. Our Code declares that the child which is born before the 
one hundred and eightieth day after the marriage, and which is capable 
of living, is not presumed to be the child of the husband. The same 
rule applies to the child born three hundred days after the dissolution 
of the marriage. arts. 205-6. new nos. 186-7. The plaintiff was born 
within those periods, and we will charitably assume, as the law does, 
that he was begotten in wedlock. 
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To what extent the good faith of one of the parties will cause a null 
marriage to produce civil effects, and what is the reasonable belief that 
party must have of the absence of legal impediments, is thus stated by 
Mareadé ;— 

les principes de l’equité, et la théorie juridique, et l’historique de la 
rédaction du Code, tout prouve que tous les mariages nul, c’est-a-dire, 
ceux proprement nuls ab initio, aussi bien que ceux rendus nuls par la 
cassation, doivent produire les effets civils d’un mariage valable, quand 
il y aeu bonne foi. 

C’est sous la condition de la bonne foi des époux, ou de l’un d’eux, 
que le mariage nul produit les effets civils; et cette condition est la 
seule qu’exige la loi. Cette bonne foi consiste dans la pensée, erronée 
mais raisonnable, chez la personne, que le mariage qu’elle contractait 
était vraiment valable devant la loi. 

Nous disons pensée raisonnable. Ainsi, on ne pourrait pas recon- 
naitre la bonne foi, l’ignorance pardonnable, chez celui qui viendrait dire 
qu’il ne savait pas qu’un méme homme ne peut pas avoir plusieurs 
femmes; * * * En effet, on sait partout dans le monde que la big- 
amie est punie comme uncrime * * * Ce qu'il faut toujours exiger, 
mais aussi l’unique chose qu’on doive exiger, c’est ]’ignorance vraiment 
pardonnable de l’existence ou de l’effet légal du fait qui s’opposait a la 
validité ou 4 la formation du mariage; c’est pour répéter la régle deux 
fois exprimée, qu’il y ait en BONNE For. Tout se reduit a cela; et comme 
e’est 14 un point de fait qui dépend, pour chaque espéce, des milles cir- 
constances de l’espéce, nous ne concevons guére I’attitude des cent et une 
questions que les auteurs ont agitées sur ce point. Il] est abandonné 
tout entier au pouvoir discrétionnaire du juge. Explic. du Code Napo- 
léon, 1 vol. 520. 

Clendenning’s case, 3 New Series, 438, declares the broad doctrine 
that the woman who was deceived by a man who represented himself as 
single, and his children begot of her while the deception lasted, are bona 
Jide wife and children, and as such, entitled to all the rights of a legiti- 
mate wife and issue. It should be stated however that a marriage had 
preceded the birth of a child in that case, as in this, the first wife being 
still living, and the first child was born within four months from its cele- 
bration, which circumstance Martin, J., treating of the good faith of the 
woman, thinks may be evidence of too much faith in her, but adds, as a 
lawful marriage cures an irregularity of that kind, a bona fide one on 
the part of the deceived woman must have the same effect. 

Patton v. Philadelphia, 1 Annual 98, is a remarkable case, where the 
questions now before us, were well considered. Abraham Morehouse 
left Abigail Young, his lawful wife, whom he had married in 1790 in New 
York, and their two children, and came to the Spanish colony of Louisi- 
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ana. He said he was a widower, and in 1799 agreed to take Elénore 
Hook as his wife. There was no priest to be had, and the two signed an 
Act before the commandant of the post, in which their intention was 
expressed. That was the custom of the colony. In 1805, Morehouse 
acquired four tenths of the land grant of twelve leagues square, made 
by the Spanish Government to the Baron de Bastrop, and died in 1813, 
his two wives being then alive, and each one having living children by 
him. The parties to the suit derived title from these two families—the 
plaintiffs from Elénore Hook’s children, the defendants from Abigail 
Young’s, through Stephen Girard. 

Morehouse had refused to solemnize his marriage afterwards when 
a priest was at hand, and the court held that it was valid without the 
solemnization, and that Elénore was his lawful wife as long as she re- 
mained in good faith, and cite the Spanish law to the effect, that absolute 
ignorance of the existence of the impediment to a lawful marriage is 
not essential, but children, begotten during the existence of a doubt 
touching the impediment, will be legitimate. 

There were general reports current in the country in relation to the 
first wife being alive, and Elénore once asked the commandant’s wife 
about them, and was told not to believe them. Celia Barfield was told 
by her husband the same thing under very similar circumstances, but 
the defendants insist that she knew of his first marriage and the living 
wife, before her own marriage. The most damaging testimony to Celia 
is their witness, Mrs. Evans, her aunt, who lived in the Barfield neigh- 
bourhood, and who says ; she “had heard that Harrington was a mar- 
ried man before this marriage with Celia, and that she had tcld Celia of 
the rumour before she ran away with him—that she had heard Celia’s 
father and mother tell her (Celia) that Harrington was a married man, 
and that Celia had heard it more than once before her own marriage 
with him.” 

On the other hand, two men who were conspicuous actors in the 
elopement testified that there were no rumours in the neighbourhood of 
any living wife of Harrington, and that no one, so far as they knew, sus- 
pected or had reason to suspect that Harrington was not a widower as 
he represented himself to be. Lucien H. Villard, the uncle by marriage 
of Celia, protests that he would not have assisted his niece to the mar- 
riage had he suspected or heard of such a thing, but we can very well be 
distrustful of a man’s notions of propriety who confesses himself to 
have been so unmindful of decency and good feeling, as to help in 
bringing upon his wife’s sister and household the anguish and the shame 
which their daughter’s flight could not fail todo. Dyson, now the pa- 
triarch of the neighbourhood, who also lent a helping hand on the 
elopement night, says he would certainly have heard the rumour of 
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Harrington’s having a living wife, if there had been any such rumour, 
but there was none. Moses Evans is the husband of that aunt, whose 
strong reiterations of Celia’s previous knowledge of the first wife’s ex- 
istence we have mentioned. He knew Harrington well, and lived near 
the Barfields. He says there was never any report in the neighbourhood 
about his having another living wife until about a month or so after the 
marriage. It is not credible that Mrs. Evans had heard such report and 
never told her husband. Such an appetizing piece of gossip could not 
have been kept to herself. The good woman has confounded the time, 
as it is natural she should, and that her memory is not to be trusted is 
conclusively demonstrated by the statement she made, a short time be- 
fore this suit was filed, to one of the attorneys that Celia Barfield would 
never have married Harrington if she had known he was already a mar- 
ried man. Five other witnesses corroborate these as to the absence of 
any rumour of Harrington’s living wife before his marriage with Celia. 
It was not long after that event that the rumour became rife, and it 
soon developed into certainty. 

Levi Barfield, the stricken father, had already determined to free 
his mind from any harassing doubts upon this matter, and had sent 
Moses Evans’ father over to Mississippi to learn the truth. He found the 
first wife, Matilda Kelly. Then Mr. Barfield went, and assurance was 
made doubly sure. Then it was that Mr. Barfield sent the female mem- 
bers of his family as emissaries to his daughter, to tell her the appalling 
truth he had learned, and to conjure her to quit the man who had so 
foully betrayed her, and come back to the home she had so inconsider- 
ately left. Her answer was—“I will follow William Harrington never 
mind how many wives they say he has.” She could have said nothing 
else, even if she believed what they had told her. What could she do 
but cling to the father of the unborn child, whose advent might throw 
suspicion on her ante-nuptial virginity. She best knew whether that 
child might be expected to see the light before the usual period of gesta- 
tion had elapsed from the marriage. But there is every reason to sup- 
pose that she did not believe the story about the first wife then, and 
that her exclamation that she would follow Harrington was only the 
outbust of angry defiance of her tormentors. Naturally she would ask 
herself—how is it possible for this Matilda Kelly to be his wife, when she 
does not bestir herself to pursue him. She would not have far to come, 
She knows where the second wife is, and how can it be conceived that 
she can deny herself the revenge, and spare him the punishment, of per- 
sonally confronting the guilty husband, and by her presence placing an 
insurmountable barrier between him and the hapless girl whom he has 
vainly sought to put in her place. 

Marcadé says, c’est seulement au moment de la célébration du 
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mariage que la bonne foi est nécessaire, et alors méme que les époux 
seraient restés unis longtemps encore aprés la découverte de l’erreur, 
cette bonne foi primitive suffirait et produirait les mémes effets que si 
elle avait continué jusqu’a la déclaration de nullité. La loi devait étre 
indulgente en pareil cas. Explication, Ibid. 521. 

But the testimony leaves the impression on our minds that Celia. 
never believed the story that was told her, and the death of all the 
children but the plaintiff leaves no question for consideration but her 
good faith at and before the time this plaintiff was conceived. 

We think her good faith is proved far beyond the requirement of 
the law as approved by this court in Morehouse’s case. If children 
begotten during the existence of a doubt as to any impediment, and 
before doubt has given place to certitude, are held to be entitled to the 
rights of legitimate heirs, a fortiori must this child who was conceived 
before doubt began, be held entitled to the same rights. It is not im- 
probable that Celia Barfield continued in disbelief of this story in Ar- 
kansas. No one troubled himself about it. No one pursued him, and 
so ignorant was the community there of it, that after her death he mar- 
ried there a third wife, who is living and is one of the witnesses to the 
filiation of the plaintiff on this trial. Two of this man’s wives have 
survived him. 

The plaintiff's counsel say: It is not an insignificant circumstance 
that Levi and Margaret Barfield both died without disinheriting Celia. 
If they had believed, or had reason to suspect that she knew of Har- 
rington’s first wife when she married him, they would not have left their 
other children to the uncertainty of being confronted by her issue, 
claiming a right to their property. But the probability is that neither 
of these people thought of wills or disinherison, or knew anything about 
the law regulating the rights of Celia’s children. Their simple way of 
looking at it was from the moral standpoint, and no doubt they thought 
a man that had one wife could not, outside of a Mohammedan country, 
have another in law, and any children born of such other wife were bas- 
tards, and were in the expressive language of the old law, the children 
of nobody. 

As good faith is imputed to the mother of the plaintiff, until the 
contrary be clearly shewn, so must it be imputed to Ira Barfield and his 
sister Isabel in their possession of the property under the belief that no 
other heir was in existence. There was nothing to induce them to be- 
lieve that any one was in existence who could rightly claim any portion 
of their parents’ succession but themselves. They knew nothing of 
Celia’s subsequent history, and Celia’s son knew so little of them that it 
was many years before he found out the locality of his mother’s mar- 
riage, and the home of her family. Celia had not been heard of by her 
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family for nearly a quarter of a century, and her brother and sister are 
entitled to the benefit of their plea of prescription. The defendants are 
not chargeable with the rents and revenues of the property which they 
possessed and used as sole heirs in good faith, before notice was brought 
home to them of the existence of an heir, previously not heard of. This 
suit was instituted in the latter part of 1875. The verdict of the jury 
gave the plaintiff the rents only for 1876 and 1877. They found in his 
favour as heir, and awarded him one third of the property, and we think 
correctly. Therefore 

It is ordered and decreed that the judgment of the lower court is 
affirmed. 





FRANKLIN GARRETT, EXECUTOR, vs. WILLIAM BoNNER. 


Any suit between a citizen of this and another State, whether in rem, or in personam,, 
is under the act of Congress of 1875 removable from the State to the Federal 
court, when the matter in dispute exceeds $500, and when the application to 
remove is made at, or before the term of the State court at which the suit could 
be first tried, and before the trial thereof. 

An hypotheeary action against a third possessor of mortgaged property who was. 
not a party to the previous suit and judgment of the plaintiff against the former 
owner of the property is a new suit, and not the mere continuation of the pre- 
vious suit. 

Appearing and filing a plea of prescription in the State court, does not, under the 
act of Congress of 1875 prevent the defendant from demanding a removal of the 
suit to the Federal court. 

When a defendant has filed the pr>per application and bond for the removal of the 
suit to the Federal court, in a case where he had the legal right to the removal, the 
jurisdiction of the Federal court will not be affected by the subsequent death of 
the defendant, and the execution of the appeal bond by his executor. 


PPEAL from the Fourteenth Judicial District Court, parish of Rich- 
land. Parsons, J. 
Franklin Garrett for plaintiff and appellee. 
W. W. Farmer for defendant and appellant. 
The opinion of the court was delivered by 
Spencer, J. This is a hypothecary action to compel the defendant 
to pay the amount of a judgment for $5253 75 and interest, or deliver 
up the property in his possession to be sold to satisfy it. The petition 
alleging that Bonner was an absentee, a curator ad hoc was appointed 
to represent him. The plaintiff is a citizen of Louisiana, and the de- 
fendant a citizen of Alabama. The petition was filed April 12, 1876, and 
citation served April 14, 1876, on the curator ad hoc. The next term of 
the court, after the filing and service of this suit, began on Monday 
of September following. On twenty-fifth of September, 1876, the de- 
fendant appeared by counsel and filed a plea of prescription. On the 
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next day, September 26, he filed, in the usual form, his petition and 
bond for removal of said cause to the Circuit Court of the United States, 
under the statute of 1875. The court refused to grant the order, 
although there was proof that the value of the lands s»ught to be held 
liable to plaintiff's mortgage exceeded $500, etc. The reasons of the 
judge a quo are not given; but itis argued here, in support of the refusal 
to transfer— 

First—That this is an action in rem, and that the act of Congress 
only applies to actions in personam. 

Second—That the hypothecary action in this case is not a new suit, 
but in the nature of an auxiliary proceeding for execution of the original 
judgment of Garrett vs. Sims. 

Third—That by pleading prescription before filing petition for re- 
moval defendant voluntarily admitted jurisdiction in the State court. 

We do not think either of these objections sufficient. The act of 
1875 has extended the jurisdiction of the Federal courts up to the 
limits of the Federal constitution. It provides in substance that any 
suit of a civil nature at law or in equity, when the matter in controversy 
exceeds $500, etc., is pending between citizens of different States, it may 
be removed on application of either party made at or before the term at 
which said suit could be first tried and before trial thereof. The act 
does not distinguish between actions in rem and in personam. It says 
“any suit of a-civil nature, at law or in equity.” It can hardly be 
affirmed that a demand, like that in this suit, to compel the defendant 
to pay asum of more than $5000, or to surrender property exceeding 
$500 in value, is not a civil suit. We are not prepared to say that it is 
purely an action in rem even. It is a real action, but partakes of the 
nature also of a personal one, since its prayer is alternative. 

Nor can it be affirmed that this is not a new suit, but only a con- 
tinuation of a former one. The defendant Bonner was never a party to 
the suit of Garrett vs. Sims, upon the judgment in which this proceed- 
ing is based. 

The plaintiff's third proposition would be good if this removal were 
sought under the judiciary act of 1789. The authorities cited from 12 
M. 100 and 1 N. 8. 546 relate to that act. 

If the conditions required by the act of 1875 exist, the removal 
must be ordered if applied for before trial and at or before the first 
term at which the cause might have been tried. This was done in this 
case, and the removal should have been ordered. 

It is therefore ordered and decreed that the judgment in this case 
be set aside, and that the case be remanded to the court a qua with in- 

structions to grant the removal prayed for by defendant, upon his com- 
plying with the law. 
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No. 805. 
JoHN CHaAFFE & Bro. vs. JOSEPH Moraan. J. P. SHuitz, INTERVENOR. 


A party who in one suit set up a title of ownership to certain property, is not 
thereby estopped from afterward claiming mortgage rights on the property, as 
against one who in the former suit denied, and contested his title as owner, 
and who was in no way injured, or induced to change his position by the claim 
of ownership set up in the former suit. 

The setting aside, for any cause, of the sale of an immovable made by a debtor to 
his creditor who had a mortgage on the immovable, will not impair any legal 
rights on the property which the creditor had in virtue of his mortgage. 

The reasons given by the court for its judgment in a particular case form no part 
of the judgment, and hence can not be invoked as res adjudicata in a subse- 
quent suit between the same parties. 

Inscriptions of mortgage can only be erased by the consent of the parties to the 
mortgage, or by the effect of a decree to which the mortgagee is a party. 
PPEAL from the Eighteenth Judicial District Court, parish of Web- 

ster. Turner, J. 

George & Taylor for plaintiffs and appellants. 

L. B. Watkins for intervenor and appellee. 

The opinion of the court was delivered by 

Eaan, J. On the third of November, 1869, the defendant, Morgan, 
obtained from plaintiffs, commission merchants in New Orleans, five 
thousand five hundred dollars, and executed his promissory note in 
their favor for the amount, due one year after date, with eight per cent 
interest from date. On the twentieth of May, 1870, he executed in plain- 
tiffs’ favor a mortgage by public act upon certain lands in Bienville 
parish to secure the debt. This mortgage was duly recorded on the 
sixth of June, 1870. The debt being still unpaid on the twelfth and 
thirteenth of June, 1872, Morgan conveyed to the plaintiffs the mort- 
gaged property by two separate acts and took from them a receipt for 
fifty-five hundred dollars on account of the mortgage debt. On the 
twentieth of August, 1872, seven or eight days after these conveyances, 

Shultz, the present intervenor, sued the defendant and attached the 

lands embraced in the conveyances to plaintiffs, alleging that the de- 

fendant was about to dispose of a large part of his property to defraud 
his creditors and to give an unfair preference to some of them. Chaffe 

& Brother intervened, claiming the property as owners by virtue of 

their said titles and possession under them. Shultz answered the inter- 

vention that the titles set up by Chaffe & Brother were not sales for a 

contemporaneous price, but really dations en paiement, the considera- 

tion of which was an old debt to the intervenors, due by Morgan, who 
was insolvent; that the same were intended to give Chaffe & Brother an 
unfair preference; and that there was no actual delivery of the property 
conveyed, wherefore the titles were void and without effect. He also 
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set up knowledge of Morgan’s insolvency in the intervenors. Upon 
these issues the case was tried. It resulted in a judgment in the court 
below in favor of Shultz, maintaining his attachment and rejecting the 
demand of the intervenors. This judgment was affirmed on appeal. 
Subsequently the lands were sold under the Shultz judgment and 
bought in by him for largely less than the amount of the Chaffe mort- 
gage, which, however, had meanwhile, on the seventeenth of May, 1876, 
nearly a year after the judgment of the Supreme Court, been canceled 
and erased, as shown by the certificate of the parish recorder, at the 
instance of Shultz’s attorney upon the production to him of the written 
receipt given by Chaffe & Brother to Morgan at the time and in con- 
sideration of the before-mentioned conveyances, which, as we have seen, 
had been finally decreed void and without effect. The present suit was 
thereupon instituted by Chaffe & Brother against Morgan to enforce 
their debt and mortgage against the land covered by it; and Shultz in 
turn intervened, claiming ownership of the lands by virtue of his pur- 
chase at sheriff's sale under his own judgment in the former case, which 
he pleads as res adjudicata as to ail the claims set up by Chaffe & Bro. 
in the present case, and that plaintiffs’ mortgage was decreed in the 
former case to have been given in fraud and to be null and void. He 
furthermore pleaded as an estoppel against Chaffe & Brother, the before- 
mentioned receipt, and the proceedings in said case, and the deeds or 
acts of conveyance from Morgan therein set up by them in support of 
their claim of ownership therein asserted, which though pronounced 
void as to him, were and are valid as to Chaffe & Brother for the pur- 
poses of the estoppel. He furthermore sets up the cancellation of the 
mortgage by the recorder on the production to him of the receipt given 
by Chaffe to Morgan at the time and in consideration of the before- 
mentioned conveyances. Wherefore he prays that the demands of 
Chaffe & Brother in the present case be rejected, and that he be quieted 
in his title and possession of the lands in question, and further pleaded 
five years prescription against plaintiffs’ note. Upon these issues the 
case was tried below, the plea of res adjudicata having been by counsel 
referred to the merits. There was judgment in favor of the intervenor, 
quieting him in his title and possession of the land and rejecting the 
demand of plaintiffs as to their mortgage, but at the same time decree- 
ing in their favor against Morgan personally the recovery of the full 
amount of their debt and interest as claimed. From this judgment the 
plaintiffs alone have appealed. 

As to the pleas of res adjudicata and estoppel set up by Shultz versus 
the assertion of Chaffe’s mortgage in the present suit, a reference to the 
pleadings and issues made in the former suit of Shultz vs. Morgan, 
Chaffe & Brother, intervenors, as already stated in this opinion, will 
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show that the only issue tendered by Chaffe & Brother was their title to 
the property seized, and that the validity and legal effect as such of the 
instruments relied upon by them in proof of title was expressly denied 
by Shultz. Here then was, to say the least of it, estoppel against estop- 
pel, which, according to the law writers, leaves the matter at large, i. e., 
the one offsets the other. In Abbott vs. Wilbur, 22 An. 368, it was cor- 
rectly announced that estoppels are not barred in the law, for the object 
of the administration of justice is to discover and apply the truth, and 
it is only where one has asserted in some judicial or other proceeding 
what is false, te his own advantage or the injury of another, that he will 
be estopped from showing the truth. The same principle is recognized 
by all the elementary writers. See Phillips on Evidence, vol. 1, sec. 378; 
Greenleaf’s Evidence, vol. 1, sec. 204 and note; Bigelow on Estoppel, p. 
293, Nos. 4 and 5. 

It is manifest that Shultz was in no way injured or induced to 
change his position for the sum by Chaffe’s assertion of title. It is 
however well settled that estoppels can not be set up against law, and 
our own Civil Code, art. 1982, expressly provides that even where both 
parties to a contract set aside as having been made in fraud of credit- 
ors, are adjudged to have been in fraud, and the only consideration 
was a sum due from the debtor to the party with whom he contracted, 
the parties shall be placed in the same situation in which they were 
before the contract complained of was made. A fortiori then must this 
be true where, as was adjudged at the instance of Shultz himself, the 
dation en paiement through which alone Chaffe claimed title was ad- 
judged incomplete and inoperative for want of actual delivery of the 
property. 

In Judice vs. Kerr, 8 An. 462, a creditor sued to set aside as fraudu- 
lent and simulated a sale by the husband to the wife, who joined issue 
and claimed title. The sale was set aside as fraudulent and void, but 
the right of the wife to assert her legal mortgage on the property was 
reserved to her. In Wilson vs. Curtis, 13 An. 601, where the title to 
property seized by the creditors of the vendor was decreed to be fraudu- 
lent and void in a suit to which the vendor was a party, it was held that 
the judgment was res adjudicata as to the vendor’s claim of title, but 
not as to his other claims upon the property; and that if he have any 
other right or privilege upon the property he should have an opportu- 
nity of showing it. In Millaudon vs. Allard, 2 La. 551, this court held 
that “the purchase of land can not have the effect of destroying the 
mortgage claim of the creditor unless the title passes to him,” as it was 
expressly adjudged and shown it did not to Chaffe & Brother in this 
instance, in which the real nature of the transaction has been clearly 
shown. See, also, 1 Greenleaf, sec. 211 and 212. 
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We agree with Mr. Justice Slidell in the case of Gridley vs. Conner, 
that “it is very true a man can not at the same time be mortgagee and 
owner of land, but it does not follow that the assertion of one right 
estops the subsequent assertion of the other,” and that in that case 
there was “no res judicata and no estoppel.” In Bowman vs. McElroy 
& Bradford, 14 An. 504, the court refused Bowman’s claim of title, but 
reserved to him his mortgage rights upon the slaves in controversy. 

In point of fact the mortgage executed by Morgan in favor of Chaffe 
& Brother was not otherwise involved in the former suit than for the 
purpose of showing Morgan to be liable to attachment by reason there- 
of, and it is quite evident under the well-settled jurisprudence of this 

State that had possession followed the execution of the titles to Chaffe 
& Brother the attachment of the particular land conveyed would have 
fallen, and the plaintiff, Shultz, would have been put to his direct revo- 
catory action. This necessity exists in all cases where the transaction 
or contract, whatever its form, is real and complete, however fraudulent 
and liable to be annulled it may be. So it was with the mortgage of 
Chaffe & Brother, the reference to which in the opinion of the court in 
the case of Shultz vs. Morgan, Chaffe & Brother, intervenors, by no 
means concluded the latter’s mortgage rights, which, as we have seen, 
were reinstated to the same position they held before by the effect of the 
decree declaring the nullity of their title. It is true that the parties 
might have waived the revocatory action and tried the validity and 
effect of the mortgage in the same action had they chosen to do so, as 
they did not. On the one hand, Chaffe & Brother neither asserted nor 
sought to enfore their mortgage, but relied upon and put in issue their 
title only in the former case, while on the other, the answer of Shultz to 
their intervention neither alleged nor prayed for its nullity or avoidance 
to be decreed, and the court did not so decree. As before remarked, 
what was said in the opinion of the court in that case in regard to the 
mortgage forms no part of the decree, and can only be properly inter- 
preted as one of the reasons of the court for sustaining Shultz’s attach- 
ment, which might well subsist even with the mortgage in full force. The 
reasons for judgment may and often do serve to interpret it and to explain 
any ambiguity, but it has often, and properly, been held that the thing 
adjudged will be found not in the opinion but in the decree rendered. 
See 10 An. 261, 640; 12 An. 736. In Davidson vs. Carroll, Hoy & Co., 23 
An. 108, the court said: “ The reasons given by the court for judgment 
form no part of the judgment itself, and the judge of the lower court is 

not bound by the expressions used by the Supreme Court outside of the 
decree,” to which we will add, for fear of misapprehension, unless it be 

in some matter of instructions how to proceed on some point expressly 
ruled by this court, which then must be obeyed as the thing adjudged. 
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The deeds and receipt of Chaffe to Morgan were not only subject to 
explanation but have been fully explained, and were at the termination 
of the former suit without consideration or legal effect, not only as be- 
tween Chaffe & Brother and Morgan, but as to Shultz, the other party 
to that litigation, also, and should have been so held as to Shultz as they 
were as to Morgan in the present case by the district judge. That case 
was decided on appeal finally in July, 1875, and yet, notwithstanding his 
full knowledge and notice of all the facts, we find Shultz, through his 
attorney, on the seventeenth of May, 1876, presenting to the recorder 
the old and effete receipt of Chaffe to Morgan, and, without the knowl- 
edge or consent of the mortgagee, demanding and procuring the cancel- 
lation and erasure of the Chaffe mortgage on the lands in question, and 
then proceeding to effect a sale of them under fieri facias, at which he 
became himself the purchaser, or rather obtained a sheriff's deed, re- 
gardless of the mortgage and of the fact, as we have before said, 
that the legal effect of the decree in the former case, to which he him- 
self was so prominent a party, was to restore Chaffe & Brother to the 
same position they occupied, and the same rights, whatever they were, 
which they had before the acceptance of title from Morgan. This was 
a short process to get rid of the Chaffe mortgage, which, whether liable 
to be attacked for actual or constructive fraud or not could not be thus 
summarily disposed of. 

Inscriptions of mortgage can only be erased by consent of the 
parties to the mortgage, or by the effect of a decree in a proceeding to 
which the mortgagee isa party. See 21 An. 401 and cases cited; R. C. C. 
art. 3371 et seg. The manner in which this erasureis authorized and pro- 
curable is pointed out in the same provisions of the Code in section two, 
under the head of mortgages, and especially articles 3374 and 3375. 
Another and very different statute and rule prevails where a third per- 
son and not the mortgagor seeks ex parte the cancellation or erasure, 
as for instance in case of the prescription of the mortgage. See R. 8. 
1870. sec. —. This ex parte cancellation, without the knowledge or con- 
sent of Chaffe, was clearly in violation of law and of their rights, and 
without legal effect, and can not be recognized by this court. It follows 
of necessity that as the price bid by Shultz at the sheriff’s sale was 
greatly below the amount of the special mortgage on the land he ac- 
quired no title. See C. P. 684; 1 H. D. 62 and 81, and cases cited. 

There only remains the intervenor’s plea of prescription to the 
mortgage note and debt, of which it is only necessary to say that the 
receipt of Chaffe to Morgan, offered by intervenor himself, and the acts 
of conveyance for account of the debt, besides the parol testimony of 
Morgan’s acknowledgment of its continued existence, are conclusive 
against the plea. 
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The points raised in the two bills of exception of plaintiffs’ counsel 
have already been sufficiently considered and disposed of in this opinion, 
and need not be further discussed. 

It is therefore ordered, adjudged, and decreed that the judgment 
of the court below be and it is avoided and reversed, except in so far 
as it decrees a recovery personally against the defendant, Morgan, in 
which respect alone it is affirmed; and it is now decreed that the 
attempted cancellation of the mortgage of Morgan to John Chaffe & 
Brother on the seventeenth of May, 1876, be and it is declared null and 
void and of no effect in law; that said mortgage be declared to be 
still in existence and operation against the lands covered by it; that the 
pretended sheriff’s sales under fieri facias, issued in the case of J. P. 
Shultz vs. Joseph Morgan, John Chaffe & Brother, intervenors, No. 28 
of the district court of Webster parish, of the lands embraced in said 
mortgage, be and they are, as well as all deeds and titles under them, 
declared illegal, null, and void. It is further ordered and adjudged that 
the right of Shultz and his succession and heirs, if any such they have, 

‘to sue for and procure the annullment of the said mortgage in favor 
of John Chaffe & Brother for any legal cause affecting the same in the 
manner and subject to the rules applicable to such actions, be and it is 
reserved. It is further ordered and adjudged that this case be and it is 
remanded to the court below, to be there proceeded with according to 
law and the principles of this opinion, and that the succession of J. P. 
Shultz pay the costs of this appeal. 

Rehearing refused. 
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Although it is proper that proceedings for a mandamus should be taken in the 
name of the State, yet the absence of that form will not be fatal, when the facts 
set forth in the petition disclose a right to the writ, and there was a proper 
prayer for it. . 

Where a debtor has specially mortgaged his whole plantation, as a unit, he can not 
demand that it shall be sold in parts. The creditor may compel the sheriff to 

sell it as a whole, and in block. 


PPEAL from the Twelfth Judicial District Court, parish of Franklin, 
Smith, J. 
Richardson & Boatner for plaintiffs and appellees. 
A. W. Moore for defendant and appellant. 
The opinion of the court was delivered by 
Spencer, J. Plaintiffs having obtained judgment against R. E. 
Brannin for several thousand dollars with recognition of a special mort- 
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gage (of date 1874) on the undivided three fourths of the “ Bayou Macon 
plantation,” with all the buildings and improvements thereon, and con- 
‘taining 3530 acres, more or less, took execution, directing the sheriff to 
seize and sell said plantation in block and as an entirety. The sheriff 
proceeded to advertise said property for sale in lots of not less than ten 
nor more than fifty acres, in disregard of plaintiffs’ instructions. There- 
upon this rule was taken by plaintiffs on the sheriff to show cause why 
@ mandamus should not issue to compel him to sell said plantation in 
block. The sheriff, in answer to the rule, excepts that the proceeding is 
irregular, in that it is not taken in the name of the State. This objection 
is fully met by the case of Malain et al. vs. Judge of the Third Judicial 
District et al., 29 An. 793, where we held in effect that while it was usual and 
proper that proceedings for mandamus should be taken in the name of 
the State, yet the absence of that form in the petition would not be fatal 
if the state of facts set out disclosed a right to the writ, and there was 
‘@ proper prayer for it—more especially as if the writ be granted it 
‘would issue in the name of the State. 

The sheriff further answers that his advertisement of said property’ 
for sale in lots as stated was made under instructions from the defend- 
ant in execttion, who under the constitution and Code of Practice had 
the right to so direct the sale to be made. 

We have frequently held of late (and do not consider the question 
longer an open one) that article 132 of the constitution was inoperative, 
except to the extent that its execution is provided for by statute, and 
that the act No. 32 of 1877 repealed all laws providing the modes of car- 
rying that article into effect. 

Hence the mode of selling the “ Bayou Macon plantation” in this 
proceeding must be governed by the general provisions of our law, and 
not by article 132 of the constitution. 

Where the fi. fa. issues on an ordinary judgment the debtor un- 
doubtedly has the right to point out the property he desires sold, pro- 
vided the property pointed out be available and sufficient. C. P. 646. 
But when the property is specially mortgaged the mortgage creditor 
“has the right to direct the seizure of the property mortgaged to him.” 
C. P. 648. In the one case and the other it is the duty of the sheriff to 
.seize and sell the property so pointed out, whether it be that pointed out 
by the debtor or the property mortgaged, pointed out by the creditor. 
Ifthe thing seized, even under an ordinary ji. fa., be indivisible in its 

nature, as a horse, a house and lot, etc., the sheriff can not sell the 
debtor’s interest in a designated part or portion of that thing. He might, 
perhaps, with the consent of the parties, sell an aliquot part interest in 
‘the whole thing, as a half or a third. 

But the case we conceive to be very different where the debt for 
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which the sale is made bears special mortgage on the thing to be sold, 

and where the thing has been mortgaged as an entity, a unit, and thus 
made by contract and in contemplation of the parties indivisible, whether 
so by nature or not. See C.C. 2109. “The mortgage,” says article 3282. 
C. C., “is in its nature indivisible, and prevails over all the immovables 
subject to it, and over each and every portion.” We then have, in such 
case, an indivisible right operating upon an indivisible thing. This is 
the idea expressed by this court in 16 L. 163, where it says: ‘“ Property 
specially mortgaged can not be sold to pay part of the debt secured. 
The mortgage being indivisible in its nature, clings to overy portion of 
the thing ;” an1 again in 10 R. 45, “each and every part of the thing 
mortgaged is liable for each and every portion of the debt.” Thus 
where a plantation, with its accessories, has been specially mortgaged, 
the stock, implements, etc., thereto attached by the owner and therefore 
made immovable by accession, can not be sold separately from the 
plantation itself, no more than can a house or other building on it. 

When the law gives the mortgage creditor the right to seize the 
whole thing moitgaged it gives him the right to sell the whole thing, if , 
it be indivisible by nature, or only so by the agreement and contract of 
the parties. In such a case the debtor has not the right of causing the 
seizure to be reduced as excessive under article C. P., for the 
reason that by the contract of mortgage he has agreed that the thing is 
a unit, an entity, and has made it indivisible by agreement, and sub- 
jected it to an indivisible right which operates in its full extent upon 
every part and portion of the thing. 

The impracticability of the right claimed by defendant will be made 
more manifest when we consi ler it in connection with other provisions 
of the Code of Practic>. Thus, if the thing mortgaged chanced to be 
encumbered with a special mortgage prior to that under which it is 
sized, there can be no adjudication unless the price bid exceed the prior 
mortgage. C. P. 684. So, if the price bid exceed the prior special mort- 
gage, only the surplus is to be paid over by the purchaser. C. P. 706, 
718. So, when the sale is to satisfy a mortgage debt partly due and 
partly not due, the sale must be for cash for the part due and on terms 
to meet the credit installments. . 

In the case of the prior mortgage, if the thing mortgaged be sold by 
piecemeal and to different purchasers, what portion of this prior mort- 
gage will each purchaser assume? What part of that prior mortgage 
will bear upon each part of the thing thus sold? And what part of his 
bid will each purchaser pay over as surplus? So in the case of sale to 
meet due and undue installments, the same difficulties and inextricable 
confusions would be encountered. 

These difficulties are further augmented when, as in this case, the 
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mortgage debtor only owns an undivided interest in the thing which he 
has mortgaged. Joint owners can not be said to own any designated 
individualized material part of the thing subject to the joint right. Thus 
it has been often held and is now elementary, that one who is a joint 
heir in a succession can not sell his interest in any particular thing be- 
longing to that successicn. So one who is a joint owner of a tract of 
land can not claim a homestead upon it. The reason in both cases is, 
that upon liquidation and partition the portion in which he sells his 
interest or on which he claims his homestead may not fall to him. 

We conclude, therefore, that where a debtor has specially mortgaged 
a plantation as an entirety, a unit, to secure his debt he has rendered it 
by contract indivisible, and that he can not demand that it be sold in 
parts and by piecemeal. The creditor has the right to have it sold as a 
whole, and in block. 

The court a qua made the mandamus peremptory against the sheriff. 
The decree is correct, and is affirmed at costs of respondent in both 
courts. 
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Minors, who are beneficiary heirs, are not entitled to sue for the recovery of any 
specific property belonging to the succession of which they are heirs, or the 
rents of the same, but only for the residuum of that succession, after its debts 
have been paid. But they are entitled to sue to reduce the amount of the debts 
of the succession, or to bring into the succession any property which belongs 
to it, and which may be in the possession of, and claimed by others. 

Under the charter of the Citizens’ Bank of Louisiana married women may become 
stockholders, and as such may lawfully mortgage their property, and bind 
themselves conjointly and in solido with their husbands. And they may validly 
renounce their rights on their husbands’ property in favor of the bank, when 
their husbands own its stock. 

In order to obtain executory process against property mortgaged to it by a 
deceased stockholder, it is necessary for the Citizens’ Bank, like other mortgage 
creditors, to serve a notice of the order of seizure and sale on the legal repre- 
sentative of the deceased stockholder’s succession, or on his heirs, if they are 
of age, and have accepted and are in possession of the succession. 


J goers from the Fourteenth Judicial District Court, parish of 
Richland. Parsons, J. 

Cobb & Gunby for plaintiff and appellee. 

Armand Pitot and W. W. Farmer for defendants and appellants. 

The opinion of the court was delivered by 

Marr, J. Dr. Harrison Jordan and his two children, William T. 
Jordan and Fannie V. Jordan, wife of William M. Gillaspie, owned in 
equal portions a large quantity of land, then in Morehouse parish, now 
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in Richland, cultivated in cotton, together with some seventy slaves, and 
the necessary stock and farming implements. 

In 1859 Mrs. Gillaspie and her brother gave separate powers of 
attorney to their father, authorizing him to purchase stock in the Citi- 
zens’ Bank, and to mortgage their shares in the property as security, 
and as required by the charter of the bank. 

Dr. Jordan purchased of divers persons shares of stock, originally 
1000, reduced, in accordance with the amended charter, to 937 shares ; 
and to secure the amount represented by the original stock, $100,000, 
and such stock loans as they might be entitled to and obtain, Dr. Jor- 
dan, in his own right, and as the agent and representative of Mrs. Gil- 
laspie and William T. Jordan, on the 28th June, 1859, executed a mort- 
gage on their lands, part composing the “Trio” plantation, together 
with the slaves, stock, implements, ete. 

As owners of the stock, Dr. Jordan and his children were entitled to 
a stock loan of $28,000, which they obtained, executing a stock bond, 
jointly and in solido, for the amount, renewable annually, according to 
the terms of the charter. 

Of the $28,000 some $14,090 were paid to or for the persons from 
whom Dr. Jordan purchased the stock: and a part, perhaps the whole 
of the remainder, was put as capital into the firm of Gillaspie, Brewer 
& Co., commission merchants of New Orleans, established about July, 
1859, composed of William M. Gillaspie, James Brewer, and Harrison 
Jordan. This partnership terminated in March, 1861, and was suc- 
ceeded by Gillaspie, Jordan & Co., W. T. Jordan taking the place of 
Brewer. 

Mrs. Gillaspie died about June, 1870, leaving two minor children, 
Fannie T. and William Gillaspie, and their father, William M. Gillaspie, 
surviving ; and Dr. Harrison Jordan died about December, 1871, both 
he and his daughter intestate. 

The domicile of Dr. Jordan and of his children was in Louisiana 
from 1858 until the death of the daughter and her father. There was 
no administration of their respective estates. The two children of Mrs. 
Gillaspie were the heirs of their mother, and they are co-heirs of their 
uncle, William .T. Jordan, in the succession of Dr. Harrison Jordan. 

In December, 1871, the Citizens’ Bank filed a petition, alleging the 
indebtedness of Dr. Harrison Jordan, William T. Jordan, and Fannie 
Virginia Jordan, wife of William M. Gillaspie, in the sum of $25,000, 
balance of the stock loan of $28,000, with ten per cent interest from the 
first of January, 1863, secured by mortgage and by pledge of the 937 
shares of stock ; and praying for the seizure and sale of the mortgaged 
property and pledged stock. No mention is made of the death of Mrs. 
Gillaspie or of Dr. Jordan; but the petition alleges that William T. Jor- 


MONROE, JULY, 1878. 





Gillaspie vs. Citizens’ Bank of Louisiana. 





dan is the actual possessor of the mortgaged plantation, and prays that 
demand of payment and notice of seizure be served on him. The judge 
granted the order, and directed that “notice of this order of seizure and 
sale be given to William T. Jordan, actual possessor of the mortgaged 
property,” which was accordingly done. 

The sale was made on the third of February, 1872, and the mort- 
gaged property and the stock were adjudicated to the bank at the price 
of $20,00, being two thirds of the appraisement. Pursuant to this ad- 
judication, the sheriff conveyed the property to the bank, with all the 
rights “which the former owners, Harrison Jordan, Mrs. Fannie Vir- 
ginia Gillaspie, and William T. Jordan, had in and to said property.” 

The bank did not take possession ; and it seems to have been un- 
derstood that the parties in interest should redeem the property. In 
June, 1872, Mrs. Jordan brought suit against her husband for a separa- 
tion of property, alleging his embarrassment, and that she was a pro- 
fessional teacher when she was married, that she had supported herself, 
and was still able to do so. Service was accepted, the petition was filed, 
put at issue, and judgment of separation rendered and signed, all on the 
same day. The evidence offered was the testimony of a single witness, 
proving that Mrs. Jorian was a teacher, had taught school at his house, 
and in his opinion was capable of supporting and providing for herself, 

Whatever may have been the intentions of these parties originally, 
there was an agreement in writing between Jordan and Gillaspie, dated 
January 14, 1874, that the title to the property sold to the bank in Feb- 
ruary, 1872, which was purchased by them from the bank after that sale, 
should be one undivided half to W. T. Jordan, one undivided fourth to 
Gillaspie, and one undivided fourth to his children, William and Fannie 
T. Gillaspie. 

On the fourth of May, 1875, the Citizens’ Bank sold and conveyed to 
Mrs. Jordan, separate in property from her husband, by judgment, the 
entire mortgaged property and bank stock, for the sum and price of 
$33,987, of which $8665 in cash, a note to her own order for $13,322, bear- 
ing interest at eight per cent, with the privilege of extending the pay- 
ment from year to year, on paying the interest, and the sum of $1903 of 
the principal, and the remainder, $12,000, in a stock note, renewable, 
and bearing ten per cent interest. 

William M. Gillaspie having qualified as guardian of his two chil- 
dren in March, 1876, brought this suit in order, as stated : 

1st: To annul the sale made by the Citizens’ Bank, on the fourth of 
May, 1875, to Mrs. E. F. Jordan ; 

2d: To annul the judgment separating Mrs. Jordan and her hus- 
band, so far as it may prejudice plaintiff’s rights ; 

3d: To annul the sale made by the sheriff to the bank on the third 
of February, 1872 ; 
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4th: To annul the mortgage of the 28th June, 1859, in favor of the 
Citizens’ Bank, on general grounds applicable to the whole contract and 
special grounds applicable to the one undivided third of Mrs. Gillaspie 
in the Trio plantation ; 

5th: To have plaintiff, in his capacity of guardian, recover for the 
minors and obtain possession of one undivided third of the plantation, 
as heirs of their mother, and one undivided half of one undivided third, 
as heirs of their grandfather, Harrison Jordan. 

The bank excepted that plaintiff was not guardian; and this was 
overruled on the production of authentic proof of his appointment as 
such by the proper court in Mississippi. The bank excepted on other 
grounds, one of which was that the court was without jurisdiction so 
far as the demand of plaintiff for rents and for the value of the personal 
property sold under the mortgage is concerned, the domicile of the bank 

being in the parish of Orleans ; 

2d: Prescription of one, three, four, five, and ten years ; 

3d: That the heirs of Mrs. Gillaspie can not maintain an action to 
recover the property without tendering at least the one third of the debt 
to the bank for which she was liable in solido, viz., $9333 33 ; 

4th: That they can not maintain a suit for the ownership and pos- 
session of the property of their ancestor, Harrison Jordan, without 
paying the debts ; ; 

5th: That out of the bid by the bank, $20,090, the costs, taxes, and 
$19,392 73 of the debt due on the property, were paid, which sums have 
neither been refunded nor alleged to have been offered ; 

6th: That plaintiff does not allege that the minors have accepted the 
succession of their mother unconditionally, as in fact they have not done. 

The bank also answered, giving the entire history of this business, 
which we have endeavored to condense. 

Mrs. Jordan by way of exception alleges the reality of the judgment 
of separation ; and that it can not be attacked collaterally. She also 
pleads the prescription of one, two, three, four, and ten years ; and she 
charges that Gillaspie was well aware of the rendition of said judgment, 
and took an active interest in having it rendered; and that his attack 
on it is in bad faith and fraudulent. 

She also alleges that she has reduce] the original mortgage by 
payment of interest and part of the purchase price more than $12,000 ; 
and that it is inconsistent and illegal pleading for plaintiff to claim one 
half the property without first having said mortgage annulled and can- 

celed, or without first tendering to her the one half of the amount which 
she has paid in reduction of the mortgage. 

She also answers, stating the history of her connection with the 
property ; and concluding with a prayer that in the event of her eviction 
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‘she be not turned out of possession until the sum of $13,218 95, expend- 
ed by her for taxes and improvements, be re-imbursed, with interest. 

William T. Jordan answers at length, alleging advances made to the 
mother of the minors, and large payments made by him for taxes in 
1869, 1870, 1871, for levees, etc., and to the bank, for which he prays for 
judgment in reconvention. 

The judgment of the district court recognized the minors as heirs 
of their mother and of their grandfather, and decreed them to be owners 
of one half the property in indiviso. It also decreed the nullity of the 
‘sale to the bank of February 3, 1872, as well as of the sale by the bank 
to Mrs. Jordan, May 4, 1875; and condemned the bank and William T. 
.J ordan, ix solido, to pay rent at the rate of $1500 per year from December 
27, 1871, to May 4, 1875, and the Citizens’ Bank and Mrs. Jordan to pay, 
-in solido, rent at $1500 a year from May 4, 1875, until delivered, being 
the one half of the rental value of the property. 

From this judgment all the defendants appealed : and the plaintiff, 
din his answer, asks that the judgment be so amended as to decree the 
nullity of the mortgage of June 28, 1859, as a whole, and specially as to 
the one-third interest of Mrs. Gillaspie ; and that the judgment of sepa- 
‘ration be decreed a nullity in so far as it affects the rights of the minors. 

So far as the exception of want of tender is concerned, but little need 
be said. The case is not analogous to that in which a third person, a 
-stranger, buys at a judicial sale, and pays the price, which is used in dis- 
charging liabilities for which the heirs were bound. The bank, the seizing 
-ereditor, was the adjudicatee ; and the debt was not actually paid. 

As to the same plea set up by Mrs. Jordan, her purchase from the 
bank was at private sale; and she can not invoke the rules applicable 
to judicial sales. Moreover, and this is true with respect to both these 
parties, these minor children can not recover and obtain possession of 
‘the property. The law makes them beneficiary heirs; and they can only 
receive their share of the residuum after the payment of the debts of 
the two successions. 

The pleas of prescription need not now be noticed, nor the other 
-exceptions specially. The beneficiary heirs, while they can not be 
allowed to recover and obtain possession until the debts are paid, may 
certainly maintain any action that may be necessary either to reduce 
‘the amount of the debts of the succession, or to bring into it property 
which belongs to it which may be in the possession of and claimed by 
others. 

With respect to the rents of this property, as these heirs are benefi- 
ciary heirs the rents do not belong to them: they belong to the succes- 
:sions of their mother and grandfather: and will be assets for the pay- 
ment of the debts, if such rents are due and recoverable. 
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As to the mortgage of June 28, 1859, we can not imagine what law 
is violated by it. The bank did not sell the stock to Dr. Jordan and his 
children. The owners of the stock sold it with the consent of the bank. 
So much of section four of the charter as declares that the mortgages. 
given by the stockholders shall remain as a perpetual pledge to the 
holders of the bonds, etc., must be construed in connection with section 
28, which specially authorizes the stockholders to sell and transfer their 
stock, provided the proposed transferee “shall furnish a mortgage to 
the satisfaction of a majority of the directors.” 

There is nothing in the law, nor is there any thing in the charter, 
which forbids women, married or single, to become stockholders, and to 
mortgage their property to the bank. Section 25 of the charter enables 
wives to bind themselves conjointly and in solido with their husbands ; 
and to renounce, cede, mortgage, and hypothecate their rights, privi- 
leges, or property; as well dotal, as of any other nature or kind. 

This section must be construed with reference to the general laws, 
which forbid the wife to bind herself or her property for the debts of 
the husband. The charter of the bank does not profess to repeal these 
general laws; and it simply enables the wife to mortgage her property 
and to bind herself conjointly and in solido with her husband when she 
exercises her lawful right and becomes a stockholder. 

The power of renunciation was necessary, or thought to be so, be- 
cause, at the time this charter was adopted, April, 1833, the opinion 
prevailed to some extent that the wife was forbidden by article 2412 of 
the C. C. to renounce, in favor of the mortgagee or vendee of her hus- 
band, her matrimonial rights on his property. In Gasquet vs. Dimitry, 
9 La. 585, decided in June, 1836, this court so decided, after able and 
exhaustive argument, Judge Mouton dissenting. The Legislature put 
the matter at rest by the act of 1835, p. 153, which is the existing law- 
What this section 25 of the charter means is that the wife may mortgage 
her property and bind herself with her husband when she owns the 
stock ; .and that she may renounce her matrimonial rights when her 
husband owns the stock and mortgages his property. 

The last clause of section 24 of the charter has been evidently mis- 
interpreted by the defendants. It declares that “all property mortgaged 
to said corporation, for any purpose, may be seized and sold at any 
time, according to law, in whatsoever hands or possession the same 
may be found, notwithstanding any alienation thereof, or change of 
possession by succession or descent to heirs or legatees by last will and 
testament, or otherwise, in the same manner as if the same was in the 
possession of the original mortgagor.” 

To understand the meaning of this clause in the charter we must 
recur to the jurisprudence then existing. 
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As late as 1843, in Erwin vs. Lowery, vi. Rob. 28, this court held that. 
executory process could not issue where the mortgagor was dead: and 
in the case of Lowery vs. Erwin, vi. Rob. 192, the court decided that the: 
order of seizure and sale can not issue against a succession in course of 
administration. 

Boguille vs. Faille, 1 An. 205, decided in 1846, settled the law differ- 
ently. The court said the mortgage creditor was entitled to go into the 
courts of ordinary jurisdiction and have the mortgaged property seized 
and sold; and subsequent jurisprudence has confirmed this doctrine. 

Section 24, therefore, means that the bank shall have the right, which 
without such special law it would not have been permitted by the courts 
at that time to exercise, to seize and sell the property mortgaged to it, 
although the mortgagor be dead, and his succession in process of admin- 
istration. According to the present jurisprudence, the pact de non alien- 
ando secures to the mortgage creditor all that this clause in the charter 
secured to the bank ; but, as we have seen, for more than ten years after 
the granting of this charter the courts maintained that, in case of death 
the mortgage creditor was compelled to go into the probate court and 
there enforce his rights “in concurso according to his rank in relation 
to the other creditors, and in due course of administration.” VI. Rob. 
p. 28. 

It never was intended, by this section 25, to permit the bank to seize 
and sell the mortgaged property otherwise than “according to law ;” 
that is, in accordance with the laws governing this form of proceeding. 
The Code of Practice requires notice to the debtor, which is given by 
serving on him a copy of the order of seizure and sale. If he be absent 
and not represented, the court must appoint an attorney to represent. 
him, to whom notice must be given, and contradictorily with whom the 
seizure and sale shall be prosecuted. Articles 725, 736,737. If the debtor 
be dead, notice must be given to his legal representative, executor, ad- 
ministrator, tutor of the heirs, whoever actually administers the succes- 
sion, or to the heirs, where they are of age, have accepted, and are in 
possession. Dupuy vs. Bemiss, 2 An. 509; Nicholls vs. Grice, 6 An. 446 ; 
McCalop vs. Fluker, 12 An. 551. 

No law authorizes service of notice on the “actual possessor” of 
the property. The notice is in lieu of the citation which would be re- 
quired in an ordinary action; and it must be served on a person on 
whom citation might have been served in an action against the mortga- 
gor in personam. 

The plaintiff and his wards have no interest to demand the nullity 
of the judgment of separation between Mrs. Jordan and her husband ; 
and they have no right to demand and recover either the shares of the 
property inherited by them, or any aliquot par: of the rents which may 
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be chargeable against those who have occupied the land. It is indis- 
pensable that there should be an administration of the successions of 
Mrs. Fannie Virginia Gillaspie and of her father; that the olaims of the 
creditors of both be adjusted ; and that the demands of the one of these 
successions against the other, and of these successions against others, 
be settled in due course of administration. 

It is therefore ordered, adjudged, and decreed that the Judgment of 
the district court be amended so as to read thus: “ That the sale by the 
sheriff to the Citizens’ Bank on the third day of February, 1872, in the 
suit by executory process, No. 193 of the docket of the district court in 
and for the parish of Richland, entitled the Citizens’ Bank of Louisiana 
vs. H. Jordan, Wm. T. Jordan, and Mrs. F. V. Gillaspie and Husband, 
and the sheriff's deed to the bank of date February 7, 1872, in confirma- 
tion of the said sale, be and the same are hereby declared to be null, 
void, and of no effect ; that the sale and conveyance made by the Citi- 
zens’ Bank of Louisiana to Mrs. Elizabeth F. Harrison, wife of William 
T. Jordan, passed before Felix Grima, notary public, of the city of New 
Orleans, on the fourth day of May, in the year 1875, be and the same is 
hereby declared to be null, void, and of no effect: that the property in 
the said sheriff's deed and in the said conveyance of May 4, 1875, men- 
tioned and described be and the same is hereby declared to be the prop- 
erty of William T. Jordan, to the extent of one undivided third; of the 
succession of Mrs. Fannie V. Gillaspie, to the extent of ore undivided 
third ; and to the succession of Harrison Jordan to the extent of one 
undivided third ; that the mortgage of date June 28, 1859, granted by 
Harrison Jordan, Wm. T. Jordan, and Mrs. Fannie V. Gillaspie, then wife 
of William M. Gillaspie, to the Citizens’ Bank of Louisiana, by act 
passed before Adolphe Bou dlousquie, notary, of the city of New Orleans, 
be re-instated, and declared to have all the force and effect which it had 
at the date of the filing of the petition of the Citizens’ Bank in the suit 
No. 193 of the docket of the district court in and for the parish of Rich- 
land, that is, on the 20th day of December, 1871; that the rights of the 
succession of Mrs. Fannie V. Gillaspie and of the succession of Harrison 
Jordan to sue for and to recover the rents and revenues of the Trio 
plantation of and from the Citizens’ Bank and William T. Jordan and 
Mrs. Elizabeth F. Harrison, wife of William T. Jordan, for and during 
the time that they, or any of them, have claimed to own or have used 
and occupied the same, be and the same are hereby reserved ; that 
as thus amended the said judgment be affirmed ; that the said judg- 
ment appealed from be and the same is hereby in all other respects an- 
nulled, avoided, and reverged ; and that plaintiff, appellee, pay the costs 
of this appeal, and that defendants, appellants, pay the costs in the 
district court. 
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No. 826. 
THE StaTE vs. JAMES SWAYZE. 


When. on the application of the counsel of an accused ontrial for murder, the judge 
promises to put his charge to the jury in writing, and up to the close of the 
trial has failed to do so, the mere fact that the counsel for the accused re- 
nounced his right to a written charge, for fear that the additional delay neces- 
sary to enable the judge to write out hischarge might prejudice the jury against 
the accused, will not impair the right of the accused to a new trial on the ground 
that the judge failed to give the written charge. 

This court will grant new trials in criminal cases, but only on pure questions of 
law. ; 

The charge of the judge in a criminal case that ‘where the killing is proved, malice 


is presumed by the law from the fact of killing,” is erroneous. It is from the 
surrounding circumstances, and not from the act of killing that malice is to be 
inferred, and to be inferred by the jury, and not, as an implitation of law, to be 
applied by the court. 

The State has no right, on cross-examination of the defendant’s witness, to ques- 
tion the latter as to any fact not connected with the matters stated by him in his 
direct examination. 


The judge presiding at a criminal trial has no authority to state in the hearing of 
the jury, that a certain explanation given by a witness for the State ‘“‘was a most 
important and material explanation.” 

PPEAL from the Twelfth Judicial District Court, parish of Catahoula. 

Smith, J. 

W. N. Potts, District Attorney, for the State. 

Chas. J. Boatner for defendant. 

The opinion of the court was delivered by 

DeEBtanc, J. The verdict against defendant is “guilty of murder, 
without capital punishment.” In accordance with that verdict, he was 
sentenced to imprisonment in the Penitentiary for the term of his natu- 
ral life, and has appealed to this court. 

To obtain the reversal of the judgment pronounced against him, he 
relies on four grounds: 

1. That his motion for a new trial was improperly denied. 

2and 3. That the judge erred in admitting against him evidence 
which he considers as illegal, in refusing to charge—as he was requested 
to do—matters of law, and in charging as law applicable to this case an 
erroneous construction of the law itself. 

4. That he improperly interfered in the trial, by expressing his 
opinion of the value and weight of the testimony of a witness, while it 
was being delivered to the jury. 

I. 

Before the trial and out of court, the prisoner’s counsel informed 
the judge that he desired him to deliver in writing his charge to the 
jury. Do you in fact, asked the judge? I do, answered the counsel, 
The reply was, either I will prepare it or prepare myself to make it. 
When the argument was closed, the counsel inquired of the judge 
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whether he had prepared the charge, as he had been invited todo. He 
stated that he had not, but that if the counsel insisted, hé would ad-- 
journ court and doso. The jury had then been confined for two days 
and two nights. Apprehending—as he swore he did—that, by requiring’ 
them to be confined another night and perhaps another day, he would 
incense them against his client, the counsel did not insist on the desired 
and promised charge. 

The counsel testified that the reason why he was particularly anx- 
ious for a written charge was that—on a previous occasion—the judge 
had expressed an opinion highly unfavorable to the accused. What it. 
was, we are not informed. The trial of this case seems to have been 
strictly, but fairly conducted: the record does not contain the least trace 
of any prejudice against the prisoner. 

The important question here presented is: under the circumstances 
which we have related, ought the judge to have given a written charge, 
without requiring the counsel to insist upon it? It is true that the re- 
quest so to charge had been irregularly made, but—howsoever irregu- 
lar it was—that request had been acceded to, and the judge had 
promised to deliver the charge in the desired form, and—we believe— 
should not, at a critical moment, have thrown, on the prisoner’s counsel, 
the responsibility of incurring the jury’s displeasure. 

There is an unimportant difference between the statements om 
which the application for a new trial is based, and those certified to in 
the bill of exception: but, whether taken separately or collectively, they 
impress upon the mind the conviction that the counsel relied on the 
judge’s promise, that he expected a written charge, and that—by the 
judge’s unintentional failure to prepare it in advance—he was placed 
under a moral and difficult restraint, which is more easily understood 
than described, and from the fetters of which he could extricate him- 
self but by renouncing an indisputable privilege, the exercise of which 
he considered of vital importance to his client. It does not appear that 
his renunciation was a free and untrammeled one; at least, there is a 
serious, a reasonable doubt that it was, and the benefit of that doubt 
should not have been refused to one whose life was at stake, and whose. 
entire liberty has been declared forfeited by the verdict rendered 
against him. 

We admit—as contended by the district attorney—that, when the 
motion for a new trial is based on exclusively the appreciation of facts,. 
the discretion of the district judge is unlimited, absolute, and his decis- 
ion thereon final and irrevocable—but when, in an application for a new 
trial or otherwise, and from established facts, there flows a question of 
law, our jurisdiction extends to that question, and we have—then—the- 
constitutional power to review the decision of the lower court. 11 A. 
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-478. In this instance, though he was not peremptorily denied, the 
prisoner was inadvertently deprived of a legal right. 
II. 

The judge charged the jury “that, where the killing is proved, 
malice is presumed by the law from the fact of killing, and that it was 
incumbent on the accused to prove any matter of excuse or extenua- 
tion,” ete. This unqualified charge was too broad: the law throws 
around the prisoner, as a protective mantle, a presumption of inno- 
-cence, whatever may be the crime for which he stands indicted. That 
rule has been adopted by, and—now—is in force in nearly every civil- 
ized State of the world. What would be its value and what would 
become of it, if the naked proof that the prisoner has killed, were to 
import—as a legal inference, that he has killed with malice and pre- 
meditation and that he is guilty of murder. Those adverse presump- 
tions cannot co-exist: homicide is not always criminal: it may be justifi- 
able and excusable: one may, without being guilty of any offence, kill 
in self-defence, to protect his property, to prevent a felony, in case of 
shipwreck and accidents, or in the lawful execution of the lawful man- 
date of a competent court. Were the criminality of the act attached 
and linked to the unqualified proof of the act itself, the killing once 
established, though it may be either justifiable or excusable, the State 
would be dispensed from proving the guilt of the accused, and he— 
under that perverted doctrine—would have to prove his innocence. 

Before delivering this part of his charge, the judge had distinctly 
instructed the jury that “it was incumbent on the prosecution to prove, 
beyond a reasonable doubt, the commission of the alleged crime, etc,” 
Considered separately from the other, this instruction was unobjection- 
able, but—coupled with the other—the jury could well draw, from both, 
the erroneous conclusion that, as soon as the killing had been estab- 
lished, the prosecution had proven, beyond a reasonable doubt, that it 
was done with malice and that defendant was guilty of murder. 

The killing of itself may, but does not invariably constitute a crime. 
The circumstances which surround the act either attest or negative a 

- criminal intent: if none exist, the court—as said by Mr. Greenleaf—is 
justified in charging that, from the act of killing, unaccompanied by 
circumstances of extenuation, malice is presumed, (he should have said 
“may be inferred”) and that the burden of disproving it is then thrown 
upon the accused. This rule is as correct as rational and its application 
would prevent an otherwise unavoidable conflict between the presump- 
tions established by law in favor of the State, and of the prisoner. The 
intention may be inferred from the act; but this, in principle, is an in- 
ference of fact to be drawn by the jury, and not an implication of law 

.to be applied by the court. Greenleaf. 
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In a note appended to the report of the case of Stokes vs. the 
People, Horrigan and Thompson remark that “it is evident that the 
profession are becoming more and more dissatisfied with the doctrine 
that malice is to be presumed from the proof of killing, without more, 
and also with the doctrine that, the fact of killing being established, the 
burden shifts on the defendant, of showing circumstances of excuse or 
justification. In addition to Stokes’ case in New York, and Tweedy’s 
in Iowa, we may note that the doctrine seems to be greatly shaken, if 
not overthrown, in Michigan, by the very able Supreme Court of that 
State, in Maher vs. The People, 10 Mich., 212. 

See H. & T. cases on self-defence, p. 938, 939, and authorities therein 
cited. 

In Waterman’s U. 8. Criminal Digest, we find that “it is erroneous 
to charge the jury, on a trial for murder, that the homicide being 
proved, the law implies that the killing was wilful, deliberate and pre- 
meditated.” p. 276, No. 243. 

In Iowa, “itis error” to charge the jury, on a trial for murder, that 
if they find that the defendant inflicted the blow upon the deceased 
that caused his death, the burden of proof is upon defendant to show 
that he did it in self-defence. 

Waterman U. S. Crim. Digest, p. 301, No. 492. 

In York’s case, reported in 19 Metcalf, 93, discussing the rule 
which we have quoted from Greenleaf, Mr. Justice Wilde said: that it 
was fonnded in a state of society no longer existing ; that it was incon- 
sistent with settled principles of criminal law, and that it was not sup- 
ported by the weight of authority. He was of opinion that the follow- 
ing conclusions were maintained in sound principles of law and manifest 
justice: 

1. That, where the facts and circumstances accompanying a homi- 
cide are given in evidence, the question whether the crime is murder or 
manslaughter, is to be decided upon the evidence and not upon any 
presumption from the facts of killing. 

2. That, if there be any such presumption, it is a-presumption of 
fact, and if the evidence leads to a reasonable doubt whether the pre- 
sumption be well founded, that doubt will avail in favor of the prisoner. 

8. That the burden of proof in every criminal case is in the gov- 
ernment to prove all the material allegations in the indictment, and if 
on the whole evidence, the jury have a reasonable doubt whether the 
defendant is guilty of the crime charged, they are bound to acquit him. 
Note to sec, 34, Ist Greenleaf. This doctrine has been affirmed by Chief 
Justice Shaw of Massachusetts and by the Supreme Court of Vermont, 
and is undoubtedly sustained by the soundest principles of law and of 
common sense. 
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It is manifest that the too rigid rule invoked by the counsel repre- 
senting the State, that mere proof of the killing imports the deliberate 
intent to commit murder, would completely overthrow that paramount 
of all presumptions in criminal prosecutions, which is that—until the 
contrary be proved, the prisoner is presumed to be innocent, and also 
the almost universal doctrine that “to authorize the jury to return a 
verdict of guilty in a case of murder, the circumstances must not only 
be consistent with his guilt, but must exclude every other reasonable 
hypothesis.” 

ITT. 

On the trial, the district attorney asked a witness sworn for the 
defence, the particulars of an alleged difficulty between him and the 
deceased. To the question propounded to that witness, defendant’s 
counsel objected on the ground that no answer elicited by that question 
could possibly be considered as in rebuttal of any evidence offered by 
the defence. The court overruled the objection, on the ground that the 
answer might prove the motive of defendant’s act and whether he > 
was actuated by malice. The court erred: The fact of the difficulty 
referred to was proven by the State; none of its particulars had been 
recited by any of defendant’s witnesses, and the counsel’s objection 
should have been sustained: “the rule, says Greenleaf, is now con- 
sidered by the Supreme Court of the United States, to be well estab- 
lished, that a party has no right to cross-examine any witness, except 
as to facts and circumstances connected with the matters stated in his 
direct examination,” &c. 

Greenleaf, vol. 1. p. 521 and 522, No, 445. 

This rule applies to only the State, and as regards the cross-exam- 
ination, by the State attorney, of defendant’s witnesses, and does not 
apply to the prisoner and as regards his examination of the witnesses 
sworn for the State. The reason of the rule is that, in its direct exam- 
ination of its witnesses, the State must prove every fact on which it 
relies to ask and obtain a conviction, and that, as the prisoner’s right to 
introduce evidence in support of his defence, commences but when the 
direct examination on the part of the State is closed, he must be allowed 
to cross-examine the witnesses of the State as to any fact tending to 
establish his defence, whether the fact be connected with or discon- 
nected from those testified to in the examination-in-chief. 

In “the Philadelphia R. R. Co. vs. Stempson, Judge Story referred 
to that rule as a settled and broad principle, sometimes lost sight of, 
under loose practice at trials;” a#, in State vs. Dennis, Mr. Justice 
Isley, commenting on two adverse decisions of this court, said: “The 
discretion, which in the cases referred to, is claimed for courts, to relax, 
to change or to utterly disregard rules of criminal evidence which the 
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legislature has decreed it obligatory on them to observe, would be 
effectually to make the law a dead letter. Cases might certainly occur 
wherein a relaxation of the rule might serve to advance the course of 
justice; but, this is no reason why the general rules of evidence should 
not be observed, and until the law of evidence in criminal proceedings, 
now extant, is partially or wholly changed, our courts are not justified 
‘in exercising their discretion in regarding or disregarding rules of evi- 
dence, which our Legislature has adopted as a system. It was well said 
by Lord Kenyon that “rules of evidence are of vast importance to all - 
orders and degrees of man, and that our lives, our liberty and our 
property are concerned in support of them.” 

In that case, the court held and we hold that, in a criminal prosecu- 
tion, a witness—after his cross-examination, can be re-examined only 
in rebuttal or on matters elicited by his cross-examination. 19 A. 119, 


IV. 


The counsel for the prisoner complains that, in the presence and 
hearing of the jury, the judge remarked, referring to an explanution 
given by a witness for the State, “that it was a most important and 


material explanation.” Though the judge did not state why, in whose 
favor or against whom it was important or material, the remark was 
unauthorized. In any case, and more particularly in a prosecution, the 
jurors justly look to the judge as their guide, and the expression of his 
opinion—as to the legal value of a fact testified to—might lead them to 
consider as useless a discussion of the fact thus declared important and 
material, and induce them to accept and adopt—as a finality—the 
judge’s opinion as to its value. 
V. 


On application of the district attorney, an entry made on the min- 
utes of the court on the 13th of May was corrected on the 22d, for the 
purpose of showing that the accused was present when he was arraigned 
and when the jury rendered their verdict. In this, there was neither 
impropriety nor error. The correction was extended to show facts 
which did not appear in the entry, though they really happened as 
recited in the allowed amendment. 

It is due to the judge of the lower court to state that his rulings 
are not entirely without support, but they are in conflict with the weight 
of actual authority. 

It is, therefore, ordered, adjudged and decreed that the judgment 
and sentence appealed from are avoided and reversed, the verdict of 
the jury annulled and set aside, and this case remanded to the lower 
court to be proceeded with according to the views herein expressed and 
according to law. 
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No. 738. 


*Tur State vs. Moses Harrison. 


In order to convict a person, indicted under section 795 of the Revised Statutes of 
1870, for biting off an ear, it must be shown that a sufficient portion of the ear 
was maliciously severed from the body of the injured person by the accused, to 
attract observation, and impair comeliness. 


PPEAL from the Fourth Judicial District Court, parish of Ascension. 
A Marks, J. 

T. B. Earhart, District Attorney, for the State. 

Pugh & Powell for defendant. 

The opinion of the court was delivered by 

Mannina, C.J. The defendant is indicted for a violation of the statute 
which reads—“ if any person with malice aforethought, shall cut or bite 
off an ear * * * * of any person with intention in so doing to 
maim, disable, or disfigure him, he shall on conviction,” etc. Revised 
Stats, 1870, sec. 795. 

No portion of the ear was severed from the head of the person 
assaulted. The lobe was split by the bite, and the split was sewed up 
by a surgeon. McGowan, the person injured, neglected his wound, and 
inflammation and ulceration ensued, whereby there was a loss of the tissue 
of the ear. 

The defendant’s counsel asked the court to charge the jury, 

1. That to constitute the crime charged, it is essential that the ear, 
or some portion thereof, should be actually severed from the head, 

2. . That to constitute a disfiguring under the statute, it is necessary 
that the nature of the wound be such as to attract observation and to 
render the person less comely. 

The court refused to charge as requested, but instructed the jury 
as follows: 

1. That the essence of the crime was malice, and the intent to 
maim, disable, or disfigure. 

2. That if the jury believe there was not an actual severance of 
any portion of the ear from the head, but that the biting was such as 
to inflict a wound, the nature of and effect of which was to disfigure, or 
attract observation, and to render the person less comely, then under 
the statute the offence was complete. 

The first part of the charge was correct, the second was error. 
The offence charged is the cutting or biting off an ear with intent to 
maim, disfigure, or disable, and not the infliction wpon the ear of a 
wound, the nature or effect of which was to disfigure. It is not a sound 
construction to say, that it was only necessary there should have been 





*The opinion in this, and in the following case were delivered at the Monroe 
term of 1877. 
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a biting with intent to disfigure, since the statute requires a biting off, 
which must be of the whole or a part of the ear. The offence as defined 
by the statute, is not the disfiguring of any person by reason of biting 
‘his ear, but the biting off his ear with intent to disfigure. 

The prisoner was entitled to the charge requested by his counsel. 
It has been held elsewhere under a similar statute that it was not neces- 
sary that the whole of the ear should be taken off, it being sufficient if 
a part was severed, provided such part was not merely the outside skin, 
and was so large as to make it perceptible to any one that a part of the 

- ear was gone. State vs. Girkin, 1 Ired 259. 

Bishop says, to constitute a biting off the ear, the whole ear need not 
be taken away. If enough is removed to impair the personal appear- 
ance, and render the person less comely, no more is required, but there 
must be as much as this done. Crim. Law 31007. Wharton is of same 
opinion. Rec. Indict. and Pleas, 1 vol. 196. 

It is therefore ordered, and decreed that the verdict of the jury be 
set aside, and the judgment and sentence of the lower court be avoided 
and vacated, and the prisoner be discharged from custody under the 
information. 








No. 730. 


Wn. Marpury ET AL. vs. Jas. F. Pace. 


In a suit to revive a judgment the sole issues to be tried are whether it had ever 
been rendered, and whether it had become extinct. 

Neither a suspensive nor devolutive appeal will prevent prescription from run- 
ning against the judgment appealed from. 

A suit to revive a judgment is properly brought in the name of the original plain- 
tiffs, even though the judgment may have become the property of third persons, 


PPEAL from the Fourteenth Judicial District Court, parish of Oua- 

chita. Ray, J. 

R. W. & R. Richardson for plaintiff and appellee. 

Garrett & Garrett and F. P. Stubbs for defendant. 

The opinion of the court was delivered by 

Mannine, C.J. This is an action to revive a judgment. 

Until the statute of 1853, judgments were imprescriptible. The 
special and sole object of that act was to subject them to that mode of 
extinction. Of course some mode had to be provided of avoiding that 
prescription then for the first time imposed. The mode was the issuance 
of a citation according to law to the defendant, or his representative. 
The issuance of a citation according to law means that it is based upon, 
or accompanied by a petition praying for a revival of the judgment. 

The defendant is cited to shew cause why the judgment should not 
be revived, and therefore, he argues, he should be at liberty to shew 
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that it ought not to have been rendered, or to shew such defects in it as 
will annul it. The title of the act indicates its object. That object is 
to make judgments prescriptible, not to provide a new and additional 
mode of annulling them. The mode and causes of annulling them had 
been already provided. Code of Practice, articles 604 et seq. 

Prior to 1853 there was no need to revive a judgment. It did not 
die of senility or inanition. The statute of that year fixed a limit to _ 
its life, and furnished the holder of it the means to prolong that life. 

The sole issues therefore that can be tried in a suit to revive a judg- 
meat are whether it had ever been rendered, and whether it had become 
extinct. The proof of the former is a certified copy of the judgment 
itself, and of the latter an actual payment, or the payment which the 
law presumes to have been made from lapse of time, or some other 
mode of extinguishing it. This was held to be the proper construction 
of the law of 1853 in two cases last winter. McStea vs. Rotchford, 
Brown & Co.; Burnside vs same, not yet reported. 

After judgment by default had been entered, the defendant moved 
to set it aside on the ground that he had taken an appeal from the 
original judgment, the revival of which is now sought. So far from 
the pendency of an appeal from the original judgment being a good 
reason why proceedings should not be taken to revive it, the want of 
such proceedings will enable the judgment debtor to plead its extin- 
guishment by prescription, for it is now settled doctrine that whether 
the appeal from the original judgment be devolutive or suspensive, its 
pendency does not dispense the plaintiff who obtained it from instituting 
his action for its revival and citing the defendant to answer thereto. 
Arronsmith vs. Durell, 21 Annual 295; Walker vs. Hays, 26 Annual 176. 

Objection is also made to the use of the names of the plaintiffs in 
the petition for revival, it being alleged by the defendant that one of 
them has no longer any interest in it. There is no exception or plea of 
misjoinder, and if there were, it would not be good. 

The names of the original plaintiffs are properly used, and the 
revival enures to the benefit of the present holder. 

The plaintiff is entitled to a judgment of revival. This judgment 
in no respect validates the original judgment, or corrects any defect in 
it, if such exists. 

It does not impart to the original judgment any additional force or 
effect, but simply keeps it alive, preserves its validity, and prevents its 
extinction by the lapse of time. 

The suit to revive is merely the mode provided to prevent the ac- 
quisition of prescription of a judgment, as the re-inscription of a mort- 
gage is the mode provided to prevent its peremption. 

It is therefore ordered, adjudged and decreed that the judgment 
of the lower court is affirmed with costs. 





